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CURRENT EVENTS. 





CopyrigHt—In another part of this number 
of the Journal will be found a notice of an inter- 
esting work on the ‘‘law and literature of copy- 
right.’’ Whatever may be said of the special 
‘‘literature’’ of the subject, which is not a 
matter within our editorial cognizance, there 
can be little doubt that the law of copyright 
as it stands in England and in the United 
States, is unjust and unfair to the two classes 
of persons most deeply interested in it, the 
American authors and the English authors. 
American authorship has the singular distinc- 
tion of being the only form of industry which 
has been regularly discriminated against by 
its own country. The matter is very simple. 
The pecuniary profits of an author of course 
depend upon, and are commensurate with, 
the sale and circulation of his works. He 
must needs compete with other authors; so 
far as his countrymen are concerned, the 
competition is fair, they all stand upon the 
sathe footing; but as to English authors the 
case is very different. Their books repub- 
lished in the United States yield them no in- 
come. Consequently the American publisher 
can, and does, sell them cheaper than he can 
sell the work of the American author by just 
as much as the latter receives for his labor. 
In other words the American book must be 
sold at a higher price than the English book, 
or else it must be written for nothing. That, 
under this disadvantage, in competition with 
the long established culture of a great and 
enlightened people, identical in language, and 
similar in habits, there has grown up any 
American literature at all, has always been a 
marvel in our eyes. 

That the English author should be permit- 
ted to take out acopyright in the United States, 
and e converso the American author in Eng- 
land, depends upon a principle so simple that 
we are almost ashamed to mention it. Most 
men are willing to pay for what they get, very 
few, insmall matters especially, want some- 
thing for nothing, but that is precisely what 
befalls every purchaser of an American re- 
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print of a modern English book, he gets 
something for nothing. For the paper, the 
composition, the press-work, the binding, the 
profits of the publisher and the bookseller, he 
pays of course, but for that which renders the 
book worth anything, except to look at, the 
information it contains, the pleasure it affords, 
the frnits of the genius and labor of the author 
he pays nothing whatever. That the Eng- 
lishman should be denied copyright here be-, 
cause it is denied to the American in England 
appears plausible. The answer to it is three- 
fold, first, that since the world began, two 
wrongs never made a right; second, that ev- 
ery plan for remedying the wrong which has 
been suggested, contemplates reciprocal in- 
ternational action; third, that so far as the 
interests of the American author are a matter 
of solicitude, it is even more to his interest 
that the Englishman should have copyright 
here than that he himself should have it in 
England. His grievance is not so much that 
he is denied admittance into the English mar- 
ket, which, at the very best, is but a secon- 
dary consideration, but that he is undersold 
in his own and only market by the works of 
the Englishman to whom nothing is paid, and 
he is so undersold because the Englishman is 
not paid; andthe Englishman is not paid be- 
cause he cannot copyright his works in this 
country, and therefore cannot require pay- 
ment. Hence it is almost as much to the in- 
terest of the American author, that the Eng- 
lishman should havea copyright in his works 
in the United States as it is tothe interest of 
the Englishman himself. 

Besides this excuse for the grievance com- 
plained of, we can conceive of no other ex- 
cept, 

‘The good old rule—the simple plan, 


That he shall take who hath the power, 
And he shall keep who can.”’ 





ExtrapiT10on.—The extradition of fugitives 
from justice is now chiefly a matter of treaty 
regulation between the governments of civil- 
ized nations, but underlying these treaties is 
a moral obligation prompting such govern- 
ments, even in cases which are not covered 
by any treaty, to deliver up known criminals, 
not political, to the authorities of the govern- 
ments, the laws of which have been violated. 
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An instance, in which this principle of inter- 
national comity has been avowed and prac- 
ticed, comes to us from the ‘‘Isles of the 
Sea,’’ from no less distant a region than the 
Kingdom of Hawaii. The Supreme Court of 
the Hawaiian Islands, in February last, ad- 
judicated the case of a fugitive from Cali- 
fornia,' and held that, although there may be 
a doubt whether, in strictness, a sovereign 
State can be said to be obliged to deliver up 
persons charged with the commission of 
crimes in a foreign country, it may neverthe- 
less do so in its discretion, not only in cases 
in which there is no treaty at all, but also in 
cases in which the treaty does not cover the 
particular offence with which the fugitive is 
charged. The distinction is made by the 
court that in cases which are covered by the 
treaty, its forms must be followed, and the 
prisoner delivered only on a regular requisi- 
tion made by the diplomatic representative of 
the foreign country: but if the offence is not 
of that description, the extradition proceed- 
ing may well be less formal. Thus, McCar- 
thy, being charged with embezzlement, an 
offence not included in tne treaty between 
the United States and the Kingdom of Ha- 
waii, was delivered up to the agent of the 
Governor of California, although the court 
recognized the fact that the State of Cali- 
fornia could not, under the constitution of 
the United States, hold any diplomatic com- 
munication with any foreign power. It may 
be remarked however, that the United States 
Minister, although he had no authority to de- 
mand the prisoner, requested that he be sur- 
rendered to the agent of the State of Cali- 
fornia. The extradition practice adopted by 
the Hawaiian Govenment is much more ac- 
commodating to foreign nations than that of 
the United States. In an opinion by Attor- 
ney General Cushing it is said: ‘‘It is the 
settled politic doctrine of the United States 
that, independently of special compact, no 
State is bound to deliver up fugitives from 
justice of another State. It is true any State 
may, in its discretion, do this as a matter of 
international comity towards the foreign 
state, but all such discretion is of inconven- 
ient exercise in a constitutional republic, or- 
ganized as is the federal union.’’? 


1 In re McCarthy, Crim. Law Mag. Vol. 7, 612. 
2 Inre Wing, 6 Opin. Att. Gen., 85. 





The rule on this subject in England is sim- 
ilar to the practice in the United States. 
Both countries w:th emphasis and pride, pro- 
fess, as the Hawaiian Kingdom does not, to 
afford an asylum for the oppressed of every 
nationality, and both have persistently re- 
fused to extradite persons charged with polit- 
ical offences, and have therefore to avoid the 
evasion of that rule, steadfastly required that 
such demand for extradition shall be brought 
within the terms of a treaty stipulation. In 
each there have been exceptions as in the Ar- 
guelles case, but all these exceptions will be 
found to rest upon peculiar circumstances, 
which seemed to call for a deviation from the 


established practice. 








NOTES OF RECENT DECISIONS. 





Waters AND WaTEeR-Courses — REPARIAN 
Ricguts — Corporations DivertTING WaATER- 
ConstiItTUTIONAL LAaw—Eminent Domatn—The 
Supreme Court of California in a recent case,! 
developed a staying power, the ‘‘gift of con- 
tinuance’’ to a degree almost unprecedented. 
The opinion of the court fills one hundred 
and eight pages of the Pacific Reporter. Opin- 
ions of that kind, we may presume, were com- 
mon in the days of Methuselah, people then 
could spare time to read them. 

The opinion however is learned and able, 
and the importance of the subject would jus- 
tify, if anything could, the inordinate length 
of the opinion. 

The suit was brought by Lux and others, 
against Haggin and others, and the Kern Ri- 
ver Land and Canal Company to prevent the 
latter from directing the waters of Kern River 
from Buena Vista Slough upon which the 
lands of the plaintiffs were situated. 

The chief questions were: whether the 
property in water, of riparsan proprietors, was 
controlled by the common law doctrines on 
that subject; to what extent the application 
of the common law on the subject’of water 
and water courses, was modified by the pecu- 
liar condition and climate of California and 
other Western regions,in which irrigation and 
a special supply of water by canals and aque- 
ducts are essential to agriculture, as well as 


1 Lux v. Haggin, 8. C. Cal. Pac. Rep. Vol. 10, 674. 
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to the great mining industry of the country ; 
and how far the law of Mexico on those sub- 
jects was obligatory upon the California 
courts. 

After disposing of preliminary questions of 
laches and estoppel, the court proceeds to de- 
cide that a riparian proprietor has a property 
in the waters flowing by, or through, his land 
which cannot be taken from him without due 
compensation paid or tendered.? And that 
another principle of law is equally opera- 
tive: ‘‘No person shallbe deprived * * * 
of property without due process of law.’’ Pri- 
vate property may be taken for a public use 
by virtue of a legislative act declaring the 
necessity of doing so, and such act is the ‘‘law 
of the land.’’*® 

What is a public use is always a question 
of law, and although deference should be paid 
to legislative enactments condemning private 
property to public uses, they are not conclu- 
sive.* 

It rests therefore with the legislature to de- 
clare what is such a public use as authorizes 
the seizure of private property under the 
right of eminent domain, but in this case it is 
held that such declaration is not absolutely 
obligatory upon the courts, the question is 
stillopen, and in proper cases, the courts 
may restrain the operation of the enactment 
when the powers of the legislature have been 
exceeded, or its authority abused or per- 
verted.° 

Conceding that the riparian proprietor has 
a property in the waters flowing by or through 
his lands, and that such water may be taken 
for the public uses by virtue of the right of 
éminent domain the question remains: what 
are such public uses’ Besides the ordinary 
public uses of water recognized elsewhere, 
in California it is declared that the right of 
eminent domain may be exercised in the con- 
struction of ‘‘canals * * * for supplying 
mines and farming neighbourhoods with wa- 
ter.’’® In that State the Civil Code author- 
izes any person, tor purposes useful to him- 
self alone, or for the benefit of himself and 
others to divert the waters of a stream, but 


2 St. Helena etc. Co. v. Forbes, 62 Cal. 182; Gardner 
vy. Newbury, 2 Johns Ch. 162. 

3 Cooley Const. Lim. 528. 

4 Ibid, 536. 

5 Kramer v. Cleveland etc. Co., 5 Ohio St. 140, 146. 

6 Code Civil Proc. 1238. 





upon the all important condition that the rights 
of riparian proprietors shall not be affected 
thereby. 


In this very elaborate opinion it is shown 
at much length, that under the Mexican law 
property in the waters of unnavigable streams 
was vested in the community, or more prop- 
erly, perhaps, such streams were public prop- 
erty, Andit is argued that when the State 
of California succeeded to the rights of Mex- 
ico, she succeeded also to the property of 
that republic in the waters of the streams 
within her borders. This is one theory; on 
the other hand, it is contended that the title 
of the State to those waters was merely mo- 
mentary, that upon its admission into the 
Union, those rights passed instantly to the 
Federal Government in the right of its sover- 
eignty. Pretermitting this question, the court 
holds that the Act of April 15, 1850 by which 
the common law of England was adopted ‘‘as 
a rule of decision in all the courts of this 
State’’ while it did not divest property rights 
previously acquired by private persons, it did 
operate ‘‘a transfer and surrender to all ri- 
parian proprietors, of the property of the 
State, if any she had, in unnavigable streams, 
and the soil below them.’’ And further the 
government of the United States as proprietor 
of the public lands, is held to stand upon the 
same footing as other proprietors of lands 
and to be vested by this legislation with like 
riparian rights, as landed proprietor not as a 
political sovereign. 

That the United States government has a 
full and absolute title to its public lands has 
been declared by many rulings.’ Unless, 
therefore, running waters are excepted, they 
pass by the grant or patent conveying public 
lands. 

The lands in question in this case were 
technically ‘‘swamp or overflowed lands’’ of 
the class which by act of Congress of Sep- 
tember 28, 1850, were ceded by the United 
States to the States in which they were re- 
spectively situated, and as that act is held to 
have operated in presenti,’ the title to those 


7 United States v. Gear,3 How. U. S. 120; Jourdan 
v. Barrett, 4-How. 185; United States v. Hughes, 11 
How. 568; Irvine v. Marshall, 30 How. 561; Bagnell v. 
Broderick, 13 Pet. 450; United States v. Gratiot, 14 
Pet. 526. . 

8 Railroad Co. v. Smith, 9 Wall. 95; Railroad Co v. 
Fremont Co. 9 Wall. 89; French vy. Fyan, 93 U. S. 173. 
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lands passed at once to the State, as of the 
date of the act of Congress. Hence, all 
persons holding title to lands of that descrip- 
tion, held under the State of California, and 
not under the United States. 

It would hardly conduce to edification to 
pursue this subject further. The following 
is a brief statement of the numerous points 
decided by the court. 

1. By the Mexican law, the running waters 
of California and the soil they covered were 
the property of the government, but were 
not dedicated to public uses, so far, or in 
such a sense that the inhabitants of the vi- 
cinity could not be deprived of their use. 

2. Upon the admission of California into 
the Union, that State became vested with all 
the powers and sovereignty over unnavigable 
waters that were possessed by the original 
States after the adoption of the Federal 
Constitution. 

3. Since the admission of California into 
the Union the public lands, within that State, 
of the United States (except forts, etc.), are 
held by that government as proprietor, sub- 
ject to ail the conditions, except taxation, to 
which private property is subject. 

4. The United States owns all the unnavi- 
gable streams on the public lands. And a 
grant of such lands carries with it all the 
common law rights to unnavigable streams 
thereon, unless the same are reserved in the 
patent. 

5. The State of California became the 
owner of all the ‘‘swamp’’ lands within its 
limits on the 28th of September, 1850. 

6. The ‘‘appropriation’’ by a private per- 
son of waters of unnavigable streams on pub- 
lic lands, gives the appropriator no rights 
against the grantee of such lands, unless the 
waters are reserved by the terms of the grant, 
or the appropriation is within the terms of 
the act of Congress of 1866, or that of 1870; 
and that in the case in judgment the appro- 
priation was not within the terms of those 
acts. 

7. The common law doctrine as to riparian 
rights is not abrogated by statute in Califor- 
nia, andis in force with reference to the 
‘*swamp lands.’’ 

8. The common law of England was 
adopted by California, April 13, 1850. That 
law protects the possessory right of occu- 





pants of public lands and of the waters there- 
on, as perfectly as riparian rights are pro- 
tected in other countries governed by the 
common law. 

9. By the common law the right of a ripar- 
ian proprietor to the use of the stream is an- 
nexed to the soil, and passes with it, not as 
an easement, but as part and parcel of it. 

10. Riparian proprietors are entitled to a 
reasonable use of the water for irrigation. 
What is a reasonable use is a question of 
fact. 

11. A private corporation cannot divert 
the waters of a stream and deprive the ripar- 
ian proprietors of use of the same without 
compensation made or tendered. 


12. The owners of lands by or through — 


which a stream naturally flows, have a right 
of property in the waters of the stream, 
subject to the reasonable exercise of a like: 
right by other proprietors, whose lands 
lie above or below them on the same stream. 

13. The property of a riparian proprietors 
in the waters of a stream may be taken for 
public use; but just compensation must be 
first made. 

14. Water to supply farming neighbor-- 
hoods is a ‘‘public use.’’ 

15. Under the Constitution of California 
the property of one person cannot be taken 
for the use of another or of the public upon 
the right of eminent domain, unless due com- 
pensation is paid or tendered. And this 
principle applies as well to the water rights of 
a riparian proprietor, as to any other prop- 
erty. 








ELECTION OF REMEDIES. 





II. 
. Exemption. 
. Set-off, Counterclaim. 
. Effect of Election. 
. Arrest on Civil Process. 
. Discharge in Bankruptcy. 
. Parties Defendant. 
. How Waiver is Shown by Pleading. 


AMO MMO 
AD Om oo hoe 


§ 1. Exemption.—In some States exemp- 
tion is allowed only on judgments where the 
original cause of action was founded on a 
contract. A serious question arises whether 
the plaintiff can cut the defendant out of his 
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right of exemption by bringing an action in 
tort rather than on the contract. If the 
plaintiff waives the tort, upon principle he 
extends to the defendant the right to claim 
an exemption; if he sues in tort he only al- 
lows the defendant to remain where he has 
placed himself, in the attitude of waiving his 
right of exemption; and such is the law.! - 

§ 2. Set-off—Counter-Claim.—In many 
of the States in actions brought to recover 
damage by reason of a tort committed, the 
right of set-off or counterclaim is not al- 
lowed ; the question arises if the plaintiff by 
suing, in a proper case, in tort can preclude 
the defendant’s setting up his right of set-off. 
In England the right of set-off can thus be 
denied to him;? and such is the law of this 
country.® If the plaintiff waive the tort and 
sue ex contractu he extends to the defendant 
the right to plead any valid set-off or counter- 
claim he may have.‘ If the plaintiff sue on 
a contract, or waive the tort and sue ex con- 
tractu, can the defendant set up a claim aris- 
ing in a tortious transaction by waiving the 
tort? This question has been answered in 
the affirmative; and there is no reason why 
the defendant may not waive the tort and 
plead the set-off.© Thus in an action on a 
promissory note the defendant was allowed 
to set off the value of property tortiously 
taken, upon the principle that the tort may 
be waived and an implied contract may be 
relied upon.® Butthe contrary has also been 
held on facts identical with the transaction 
just stated.’ In the case of a counter-claim 
arising out of the same transaction the de- 
fendant may set it up as such even though 
the plaintiff sue ex delicto.§ Such would be 
the case of a breach of the contract where 


1 Robinson v. Wiley, 15 N. Y. 489; Schouton v. Kil- 
mer, 8 How. Pr. 527; Lathrop v. Singer, 39 Barb. 396; 
Cook v. Newman, 8 How. Pr. 527; Davis v. Henson, 
29 Ga. 345; Warner v. Commack, 37 Iowa, 642. 

21 Chitty on Pl. 100, 107. 

83 Chambers v. Lewis, 11 Abb. Pr. 210. 

4 Chamber v. Lewik, supra. 

+ Norden vy. Jones, 33 Wis. 600. 

6 Eversole v. Moore, 3 Buch. 49; Haddix v. Wilson, 
3 Bush, 527; Clinton v. Eddy, 1 Lans. 61; Ainsworth 
vy. Bowen, 9 Wis. 348. 

7 City of New York v. Parker Vein Steamship Co., 
12 Abb. Pr. 300; Piser v. Stearns, 1 Hilt. 86; Kurtz v. 
McGuire, 5 Duer, 660; Steinhart v. Pitcher, 20 Minn. 
102; Street v. Bryon, 65 N. C. 619. 

8 Judah vy. Trustees, etc. 16 Ind.56; Bitting v. Thax- 
ton, 72 N. C. 541. 





the plaintiff had sued in tort although him- 
self not having carried out all the perfor- 
mances agreed to on his part.° 

§ 3. . Effect of Election.—If the plaintiff 
once waive the tort and sue ea contractu, he 
cannot afterwards sue in tort. And this is 
true even though by the course adopted he 
has not been able to realize the amount due 
him." ‘‘Any decisive act of the party, with 
knowledge of his right and of the fact, deter- 
mines his election in the case of conflicting 
remedies.’’ ” But where A. and B. were 
joint tort-feasors in having converted C’s 
property, and C. sued B. upon an implied 
promise arising from the conversion, it was 
held not to be a waiver of his right against 
A.® The plaintiffs sold and delivered to A. 
and B. a quantity of sugar; the sale was in- 
duced by fraud on the part of A. and B. who 
transferred the sugar to the defendant, and 
then went into voluntary bankruptcy. An 
action was brought by the plaintiffs to re- 
cover the possession of the goods on the 
ground of the fraud; the complaint contain- 
ed an allegation that the defendant received 
possession with notice, and wasa party to 
the fraud. While the action was pending the 
plaintiffs proved a claim in bankruptcy 
against A. and B., as for goods sold, and re- 
ceived from the assignee a dividend. By 
order of the register in bankruptcy the claim 
was afterwards expunged from the record; 
and the assignee demanded and received back 
the dividend, on the ground that this action 
was a disaffirmance of the sale. It was de- 
cided that the plaintiffs having, on the dis- 


® Ritchie v. Hayward, 71 Mo. 560; Thompson v. 
Kessel, 30 N. Y. 383; Gordon vy. Bruner, 49 Mo. 139; 
Xenia Branch Bank v. Lee, 7 Abb. Pr. 372; Brown vy. 
Buckingham, 11 Abb. Pr. 387; Walsh v. Hall, 66 N. C. 
233; McArthur v. Green Bay Co., 34 Wis. 139; See for 
conflicting cases: Scheunert v. Kaehler, 23 Wis. 523; 
Pattison v. Richards, 22 Barb. 143; Allen v. Randolph, 
48 Ind. 496; Chambers v. Lewis, 28 N. Y. 454; 11 Abb. 
Pr. 210; Lovejoy v. Robinson, 8 Ind. 399; McDougal 
v. MeGuire, 35 Cal. 274; Schnaderbeck v. Worth, 8 
Abb. Pr. 37; Slone v. Slone, 2 Met. (Ky.), 339. 

10 Nield v. Burton, 49 Mich. 53; Bedict v. National 
Bank, 4 Daly, 171; Morris v. Rexford, 18 N. Y. 552; 
Rodermund vy. Clark, 46 N. Y. 354; Moller v. Tuska, 
87 N. Y. 166; s.c.9 Daly, 207; Clough v. London & 
N. W. Ry. Co. L. R.7 Ex. 26; Orme v. Broughton, 10 
Bing. 533. 

11 Goss v. Mather, 2 Lans. 283. 

12 Rodermund v. Clark, 46 N. Y. 354; citing Sanger 
v. Wood, 9 Johns. 416; Littlefield v. Brown, 1 Wend. 
398; affirmed, 11 Wend. 467. 

13 Huffman v. Hughlett, 11 Lea, 549. 
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covery of the fraud, an election of remedies, 
and having manifested their election by 
bringing the present action, could not there- 
after revoke it, and maintain a claim under 
the contract of sale; that the subsequent 
transaction with the assignee in bankruptcy 
was a defense, both because the plaintiffs 
were so bound by their election, and because 
the assignee had no power to waive any ad- 
vantage accruing to the estate by the elec- 
tion, as to create a debt where none existed, 
and so could not assent to a recission of the 
election.“ A. and the defendant were owners 
of a sloop The defendant, ignoring A’s 
rights, sold the whole vessel to B. A. after 
the sale, took and retained possession of it. 
B. thereupon libeled the vessel, as owner, in 
the United States Court. The vessel was 
seized by the marshal, and having obtained 
judgment by default, it was delivered to him. 
A. assigned his interest, and also his claim 
against the defendant, to the plaintiff who 
sued for a conversion. It was held that A., 
having elected to assert his mghts, by retain- 
ing possession and refusing to recognize the 
sale, he and his assignees were precluded from 
maintaining an action for the conversion.” 
But the election to sue ex delicto does not 
preclude the plaintiff bringing another action 
ex delictu for the same subject matter.” By 
electing to waive the tort and sue as upon 
contract, where property has been wrongfully 
taken, the plaintiff causes the title to the 
property to vest in the defendant; and by no 
act of his can it be divested, unless the de- 
fendant consent.’ Where a note was con- 
verted and suit was brought ex delicto for the 
conversion, a satisfaction of the judgment 
was held to operate as a payment of the note, 
if made by the defendant, and, if by a third 
person, to vest in him the title." 

§ 4. Arrest on Civil Process.—A statute 
forbade imprisonment by execution to re- 
cover ‘‘damages for the non-performance of 
any contract.’’ The plaintiff, when this 
statute was in force, sued the defendant, the 


14 Moller v. Tuska. 87 N. Y. 166; s. c. 9 Daly, 207. 

15 Rodermund v. Clark, 46 N. Y. 354. 

16 Stone v. Hopkins, 11 Heisk. 190; Witty v. Camp- 
bell, 44 N. Y. 410. 

17 Campbell v. Stakes, 2 Wend. 137; Jennings v. 
Remdall, 8 T. R. 335; Green v. Greenbank, 2 Marsh, 
485. ; 

18 Kalckhoff v. Zaehrlaut, 40 Wis. 427. 





first two counts of the declaration being in 
assumpsit, the third in case, for negligence 
of the defendants as warehouseman in not 
safely keeping and delivering to the plain- 
tiff certain goods and chattels. The fourth 
count was in trover for the same goods. A 
verdict was rendered for the plaintiff on 
proof of the delivery of the goods to the de- 
fendants and their negligence as warehouse- 
men, generally, of guilty on all the counts. 
This verdict was followed by a judgment and 
ca. sa., on Which the defendant was arrested. 
It was held that the statute forbade the im- 
prisonment of the defendant in such a case. 
Referring to the statute, the court said: ‘The 
defendant, Treat, has been imprisoned ina 
case clearly within these words. * * * 
He (the plaintiff) cannot by electing to sue 
in case or trover, change the truth; and it is 
in this that the privilege of the defendant 
consists. The law will not allow that to be 
done indirectly, which it forbids to be done 
directly. Bailment to an infant presents a 
similar instance. The action being directly 
for his negligence, will not oust him of his 
defence, though calling for a plea of not 
guilty. It may be different in both cases 
where the gist of the action is tort, and the 
plaintiff elects to bring assumpsit. The an- 
swer may then be, ‘you have a right to elect 
against yourself, though not against me.’’’ 

§ 5. Discharge in Bankruptcy.—Where 
claims for damages arising out of torts were 
not barred by a discharge in bankruptcy un- 
less merged in a judgment, or a contract to 
indemnify the injured person, it was held 
that such a discharge was a bar to an action 
on the case against the defendants as com- 
mon carriers for the loss of a box entrusted 
to them for transportation. It was said that 
‘‘the action here, though in form a wrong, is 
founded on a contract; it is founded on an 
‘engagement,’ and is technically a ‘claim.’ 
* * * The defendant cannot defeat the 
defendant’s plea of bankruptcy, by bringing 
his action in tort instead of contract ; he can- 
not, by varying his remedy, change the legal 
rights of the dtfendant.’’ ”” 


19 Brown Vv. Treat, 1 Hill, 225; See Campbell v. Per- 


kins, 8 N. Y. 480; See the case of Spalding v. People,7 


Hill, 301. 

20 Campbell v. Perkins, supra. But why not as well 
as to allow the right of exemption to be thus de- 
feated? 
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§ 6. Parties Defendant.—The well known 
‘rules of the common law, that all the persons 
injured, except in a few cases, must join as 
plaintiffs, still prevail where there is a waiver 
of a tort and suit ex contractu. If the action 
is ex delicto, the right to sue ex contractu be- 
ing waived, the plaintiff must join all the 
parties connected with the contract: he can- 
not sue one or a part of them. After re- 
ferring to the general rule with respect to 
torts, Chitty says; ‘‘This rule applies only in 
action for torts, strictly unconnected with 
contract; for where an action on the case is 
brought merely for the non-feasence of a 
contract, and in order to support the action a 
contract must be proved, and is the basis of 
the suit, (as in case fora breach of a war- 
ranty on a sale, etc.) the joinder of too many 
defendants will be a ground of non-suit; and 
it should seem, that if a joint contractor be 
not included, the defendant may plead his 
non-joinder in abatement; for it is not com- 
petent to the plaintiffin such an action to 
alter or obviate the rules of law with regard 
to the parties to be sued upon the contract, 
merely by varying the form of his action, 
where in substance it is founded on the agree- 
ment. But it must appear from the declara- 
tion, that the gist of the action is for a breach 
of contract. And with regard to carriers and 
inn-keepers, their liability is founded on 
the breach of an implied common law duty in 
respect of their particular capacities, if they 
be sued in case for negligence,no valid objec- 
tion can be made in respect to the non- 
joinder of a party; although they may be 
sued in assumpsit, in which event the objec- 
tion would be tenable. * * * Andin an 
action for money lost at play, the defendant 
may plead in abatement, that the money was 
due from others as well as from himself; 
such action, though given by statute, being 
founded on contract.’’ * 

§ 7. How Waiver shown by Pleading.— 
Under the common law practice no diffculty 
arises in determining whether the tort has 
been waived, fo®that is determined by the 
form of action brought. Thus if the facts 


21 Pom. Remed. Rem. § 282. 

21 Chitty Pl. 87; Wright v. Gear, 6 Vt. 151: Per 
Curiam, 4 Pick. 308; Hill v. Davis, 4 Mass. 137: Burn- 
ham v. Webster, 5 Mass. 270; Cobell v. Vaughan, 1 
Wms. Saund. 291 g; Ansell v. Waterhouse, 6M. & 8S. 
385; Dicey on Parties, 508, 509. As tocommon carriers, 
however, see McIntosh y. Ensign, 28 N. Y. 169. 





show a tort, a conversion, the form used to 
denote a waiver would be assumpsit; and if 
the cause of action arose in a fraudulent 
transaction or contract, the form adopted 
would be trover, or, perhaps trespass.” Un- 
der the codes, however, all forms of pleading 
are abolished, and it often becomes an im- 
portant question to tell when there has been 
a waiver. Courts still declare that the ques- 
tion whether there has been a waiver or not 
must be answered by the complaint or declar- 
ation alone, and parol evidence is not ad- 
missible to show a waiver. Thus where a 
law required all property sold on execution 
to be sold at two thirds its appraised value, 
unless the judgment upon which the ‘execu- 
tion was issued provided that it should be 
sold without appraisement for whatever it 
would bring; and the statute also provided 
that a waiver of the appraisment could only 
be made by contract in writing to that effect, 
and a judgment was rendered declosing a 
waiver of the appraisement to have been 
made, it was urged that this declaration in 
the judgment showed that the action was 
founded on contract, but the court held oth- 
erwise, saying: *‘The judgment itself con- 
tains the clause ‘without relief from valuation 
and appraisement laws,’’ and this, the ap- 
pellee insists, is conclusive that it.is a judg- 
ment upon contract. We do not think so. 
It may have been an error to include such a 
clause in the judgment, but it has no tenden- 
cy to show what the nature of the cause of 
action was. That must be determined by 
the pleadings—the issuesin this case.* 
There is no ambiguity in respect to the nature 
of the cause of action declared upon in the 
complaint upon which the judgment was ren- 
dered, and it was, therefore, clearly errone- 
ous to admit, as the court did admit, parol 
testimony for the purpose of showing that 
the judgment was in fact rendered upon a 
cause of action arising out of contract, in- 
stead of the tort declared upon.’’* While 
the ruling as to the admission of the evidence 
to show what kind of action had been brought 
was not allowed because there was no am- 


23 Pomeroy, § 572. 

24 Citing Freeman on Judgments, § 275; 1 Greenleaf 
Ey. § 528, and Smith v. Wood, 83 Ind. 522. 

25 Gentry v. Purcell, 84 Ind. 83; citing Gay v. Weller, 
7 Pick, 217. 
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biguity in the complaint,” language was af- 
terwards used by the same court which leads 
to the inference that although there was an 
ambiguity on the face of the complaint, yet 
parol evidence is not admissible to show 
whether there has been a waiver; ‘‘the 
waiver must appear upon the pleadings and 
issues.”’” Ina New York case a test was 
proposed in this way: That when the plain- 
tiff (a defendant in pleading a set-off) claims 
to have waived the tort, the only way of 
showing the election is to allege a promise to 
have been made by the defendant, and that 
in no other manner can the design of making 
the action one ex delicto, and of distinguish- 
ing it from one ex contractu, be disclosed on 
the face of the pleading.* This is, however, 
a revival of the old technical forms of action, 
and not in accordance with the spirit of the 
codes. In some States the form of the 
summons adopted may show whether a waiver 
has been made; butin other States the form 
isthe same in all money actions, and this 
is no guide. In some cases, if the reforming 
principle of the codes are followed, some 
doubt and obscurity as to the waiver must 
surround the case.” W. W. THORNTON. 
Crawfordsville, Ind. 


% Smith v. Wood, 83 Ind. 522. 

27 Nowling v. McIntosh, 89 Ind. 593. 

28 Booth v. Farmers’ and Mechanics’ Bank, 1 N. Y. 
8. C. 45. 

2 Byxbie v. Wood, 24 N. Y. 610; Chambers v. Lewis, 
2 Hilt. 591. 

30 We refer the reader to Pomeroy on Remedies and 
Remedial Rights, § 573, for a guide upon this subject 
so far as it is possible to give one. Thegeneral rnle is 
that the defendant cannot object to the plaintiff’s waiv- 
ing the cost and suing in contract, because it is for his 
interest that he should do so. Waring v. Marshall, 8 
Bing. 43; note to Putnam v. Wise, 1 Hill, p. 240; Lin- 
don v. Hooper, 1 Cowp. 414; Rice v. King, 7 Johns. 20. 
The advantages of waiving the particular cause of ac- 
tion, and suing in tort or contract is set forth by Mr. 
Bliss. Bliss on Code Pleading, §19; and by Chitty, 1 
Pleading, 87, 207. An interesting question is the as- 
signment of causes of action growing out of a tort in 
an instance where the tort may be waived and suit 
brought ex contractu. This may be done. Patterson 
v. Crawford, 12 Ind. 241; Patterson v. Prior, 18 Ind. 
440; but the cases, however, are conflicting. Thurman 
v. Wells, 18 Barb. 500; Hoyt v. Thompson, 5 N. Y. 320; 
Gravier v. Spier, 58 Barb. 349; Butler v. N. Y. & Erie 
R. R. Co., 22 Barb. 110; Smith v. Kennett, 18 Mo. 154. 








BENEFIT SOCIETY — CONDITIONS — BUR- 
DEN OF PROOF—EXCUSES FOR NON- 
PAYMENT OF ASSESSMENTS. 





EATON v. SUPREME LODGE KNIGHTS OF 
HONOR. 





United States Circuit Court, Southern District of 
Ohio, October 28, 1885. 


1. CONDITION—Burden of proof.—In a suit on a 
contract of life insurance, with conditions precedent 
which are referred to on the face of the contract, the 
burden is on the plaintiff to prove a compliance with 
such conditions, or a sufficient excuse for non-com- 
pliance. 


2. Insufficient Notice.—If the excuse be a want of 
sufficient notice to pay an assessment, plaintiff must 
prove the insufficiency. 


3. Agent’s Uuauthorized Act.—The act of an agent 
in receiving money ata time not authorized by the 
rules of the society does not bind the society. 


4. Waiver.—To establish a waiver as to such act, 
plaintiff must show knowledge and acquiescence on 
the part of the managing officers of the central society. 


5. Officer.—In the Knights of Honor, the financial 
reporter of the local lodge is not an officer of the su- 
preme lodge. 

6. Misappropriation.—If the member fails to object 
to a misappropriation of the funds contributed by him, 
his beneficiary cannot complain thereof. 


7. Same.—Such a misappropriation would not ex- 
cuse the non-payment of subsequent assessments, or 
justify a member in refusal to pay. 


8. Fractions of Day.—The rule charging with as- 
sessments all members who take the final degree ‘‘on 
and prior to” a certain date, makes them liable to con- 
tribute to all deaths occurring during that calendar 
day. 

9. Drafts on Treasury.—Moneys in the hands of the 
treasurer of the order, if already legally drawn upon 
to a less sum than $2,000, are not “tin” the W. and O. 
B. Fund, so as to prohibit the calling of a new assess- 
ment. i 

10. Sick Benejits.—It is optional with the local lodges 
to allow sick benefits, and they are under no legal duty 
to pay the amount thereof, when allowed, upon the 
assessments of their members. 


J. R. Von Seggern and J. J. Glidden, for plaint- 
iff; James O. Pierce and Channing Richards, for 
defendant. 

This action was brought upon a certificate issued 
by defendant to the husband of plaintiff, assuring 
to her the sum of $2,000, from the ‘*‘Widows’ and 
Orphans’ Benefit Fund,” if her husband, Lyman 
B. Eaton, should die while a member.in good 
standing of the order. 

The petition alleges that said Lyman B. Eaton 
died on the 27th day of April, 1883, being at the 
time a member in good standing, and that plaint- 
iff is entitled to said sum in accordance with the 
provisions of her certificate. 

The answer denies that Eaton was a member in 
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good standing at the time of his death, and al- 
leges that the constitution and by-laws of the or- 
der provide that any member failing to pay an 
assessment when due, having received thirty days 
notice thereof, ceases to be a member in good 
standing; that Eaton having received due notice 
failed to pay assessment No. 111 when due, and 
that plaintiff was therefore not entitled to partic- 
ipate in the widows’ and orphans’ fund. 

The reply is a general denial of the allegations 
contained in the answer. The testimony intro- 
duced by plaintiff shows that the assessment in 
question (No. 111), was called December 23, 1882, 
falling due January 22, 1883, and that it was not 
paid by Eaton within that time. It also appears 
that he had received notice of the assessment pre- 
vious to January 22, but how lovg previous there- 
to did not appear. 

The delinquency was reported at the ensuing 
meeting of the local lodge to which he belonged, 
held on February 1, and his suspension was noted 
upon the minutes. On February 4, Eaton sent the 
amount by a messenger to the financial reporter of 
his local lodge, who received the same without 
objection at the time, entering credit therefor on 
Eaton’s pass-book, and also upon his own cash 
book; but afew days thereafter notified Eaton 
that he could not receive the money. The entry 
thereof in the cash book was erased and the 
money was not turned over to the treasurer of the 
lodge, but several weeks afterwards was returned 
to Eaton. It was claimed on behalf of plaintiff 
that Eaton was wrongfully suspended for non- 
payment of this assessment, in support of which 
claim, testimony was introduced tending to show: 


Ist. That the financial reporter of the local 
lodge had previously received assessments from 
Eaton after expiration of the time allowed for 
payment. 


2nd. That Eaton bad been suffering with in- 
flammatory rheumatism since the middle of De- 
cember, and was unable to fully attend to busi- 
ness, for which reason he was entititled to ‘sick 
benefits’’ from his lodge, which should have been 
applied by the lodge to payment of this assess- 
ment. 

3rd. That Eaton had been unlawfully included 
in assessment No. 54, which was called upon a 
death occurring on the same day whereon he be- 
came a member, but before the hour; that the 
money collected from him on that assessment had 
been paid to the treasurer of the supreme lodge, 
and should be applied to payment of assessment 
No. 111. \ 

4th. That when assessment No. 111 was called, 
there was more than $2,000 in the treasury to the 
credit of the widows’ and orphans’ fund, and that 
the laws of the order do not authorize an assess- 
ment until the amount to the credit of that fund 
is reduced below that sum. 

5th. That money derived from assessments in 
which Eaton was included had been applied to 





death losses to which he was not bound to con- 
tribute. 

The constitution and laws of the order were of- 
fered in evidence, included in which were the fol- 
lowing provisions : 

‘‘No member shall be assessed for a death that 
occurs prior to his attaining the third or Degree 
of Manhood.” 

‘‘After paying said benefit, if the sum of two 
thousand dollars is left in the supreme treasury, 
no assessment will be made, but when less than 
two thousand dollars is left in the supreme treas- 
ury, after paying a benefit, then a call will be 
made on each lodge for the amount of one assess- 
ment on all members upon whom the Degree of 
Manhood was conferred on and prior to the date 
of the death of the deceased brother.”’ 


‘*Each member shall pay the amount due, on 
the notice of the reporter of his lodge, within 
thirty days from the date of such notice, and any 
member failing to pay such assessment within 
thirty days. shall, by such failure, stand suspended 
from membership in the order, and his name shall 
be so entered and carried upcn the books of the 
reporter and financial reporter of his lodge.” 

‘He (the financial reporter), shall close his ac- 
count with each assessment at the expiration of 
thirty days from the date of said assessment, and 
shall not receive money thereon from any member 
except the suspended member shall have fully 
complied with the law governing suspended mem- 
bers.” 

‘“‘Any member in good standing, and not in ar- 
rears for dues or fines, having six months previ- 
ously obtained the degree of manhood, who may 
become disabled by sickness or other disability, 
from following his usual business, or some other 
occupation, may be entitled to receive from the 
funds of this lodge such weekly benefits (to be 
paid weekly), as this lodge may in its by-laws 
prescribe, which may not be less than one dollar 
per week: provided said sickness or disability has 
not originated from intemperance, vicious or other 
immoral conduct or practice; and the lodge may 
by by-law enact that no benefits shall be paid for 
the first week’s sickness or disability.” 

At the conclusion of plaintiffs’ testimony, the 
court was asked to instruct the jury to return a 
verdict for defendant upon said testimony, which 
motion was fully argued by counsel. 

SaGE, J., orally instructed as follows: 

The question presented by the motion is, whe- 
ther the evidence offered on behalf of the plaintiff, 
allowing to it its greatest probative force, is sufti- 
cient to support a verdict. 

1. The petition alleges full compliance by de- 
ceased with all conditions of the certificate, 
and that he was a member of the order in good 
standing at the time of his death. These allega- 
tions are denied by defendant, and it is necessary 
for plaintiff to establish the same by evidence. 
The burden is upon her to prove that he had com- 
plied with the laws governing the order, that be- 
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ing a condition of the certificate; or to show a 
valid excuse for non-compliance. The evidence 
she has introduced shows that Eaton did not pay 
assessment No. 111 when due, and under the laws 
of the order such non-payment deprives a mem- 
ber of good standing; but she attempts to excuse 
pon-payment on various grounds. 

2. The testimony does not show when notice of 
this assessment was served upon Eaton, but it does 
show that the assessment was called on December 
23, 1882, and was payable on or before January 22, 
1883, and if plaintiff relies upon want of due no- 
tice to excuse non-payment, she must herself 
prove it. 

3. The receipt of an assessment after maturity 
is expressly forbidden by the laws of the order, 
and the receipt of the assessment on February 4. 
by the financial reporter of the local lodge, was 
not binding upon defendant, unless authority, ex- 
press or implied, was given to receive it. No ex- 
press authority has been shown, but it is claimed 
the receipt of previous assessments by him from 
Eaton after the same were past due, amounted to 
a waiver of prompt payment. The financial re- 
porter of the local lodge is not an officer of the 
supreme lodge, or under its control; at most he is 
only its agent, and to establish a waiver as against 
defendant, by reason of bis previous conduct, it 
must be shown that the managing officers of the 
supreme lodge had knowledge thereof, and acqui- 
esced in it. There is no such testimony from 
which a waiver can be found. 

4. It is further claimed that assessment No. 54 
was improperly collected from Eaton, and the 
amount so collected should be credited upon No. 
111. : 

That assessment was called upon a death occur- 
ring on the same day Eaton attained the third de- 
gree in the order. The laws of the order provide 
that an assessment shall be collected from all 
members, upon whom the third degree was con- 
ferred on and before the date of the death upon 
which the same is called. Plaintiff has offered 
testimony tending to prove that No. 54 was called 
upon a death occurring at 9 Pp. M., about an hour 
before the degree was conferred on Eaton, and for 
the purposes of this motion that is to be consid- 
ered as a fact established. 

The general rule of law is to disregard fractions 
of aday. If the circumstances show that it was 
otherwise intended, such division may be made; 
but in this case the language of the by-law does 
not warrant it, and the facts do not require it. 

Moreover, no objection was made by Eaton. 
He permitted the application of his money to that 
assessment, and it did not remain to his credit in 
either the local or supreme lodge. 

5. It appears that the treasurer of the su- 
preme lodge had a large sum of money in his 
hands to credit of the widows and orphans’ fund, 
when assessment No. 111 was called; but it also 
appears that orders had been drawn against it to 
pay death losses,sufticient when paid to reduce the 





fund below $2,000, which authorized the call of a 
new assessment. It was not necessary to await 
payment of the outstanding orders; the money on 
hand having been appropriated to the payment of 
certain claims, it was not in the treasury so as to 
prevent an assessment to provide for the payment 
of further claims which had been proved. 

6. As to any misappropriations of previous as- 
sessments, if any there were, there is no testimony 
to sustain any claim of plaintiff on that account. 
Inasmuch as Eaton had acquiesced in such appro- 
priation, she cannot object, and in any event it 
would not excuse non-payment of an asséssment 
made to pay claims for which he was clearly lia- 
ble. 

7. As to “Sick Benefits,” their allowance was 
within the discretion of the locallodge. There is 
no testimony to show that any such provision had 
been made by this lodge, and if there were, it was 
expressly made applicable to other purposes, and 
could not be applied by the lodge to payment of 
an assessment. 

8. Upon the whole testimony the court finds 
that no valid excuse has been shown for non-pay- 
ment of the assessment, and plaintiff has there- 
fore failed to establish the allegations of her pe- 
tition. 

The jury is therefore instructed to return a ver- 
dict for defendant. Which was accordingly done. 

A motion for a new trial was made on behalf of 
plaintiff, which, after full argument and consid- 
eration, was overruled on March 30, 1886. 


NOTE.—1. Conditions Precedent. It seems well 
established, as to the contract of life insurance made 
by a mutual benefit association, that the rules and-reg- 
ulations of the order are conditions precedent to the 
contract.1 

“The written contract, so far as it goes, is the meas- 
ure of the rights of all parties.” ? 

“The charter and by-laws constituted the terms of 
an executory contract to which the member assented 
when he accepted admission into the order.’ 

“They must be complied with, in order to secure 
the benefits arising from the connection with this as- 
sociation.” 4 

So the contract of the old-style life insurance com- 
pany may be by its own terms conditioned that if the 
premium be not paid on the stipulated day, the policy 
shall ‘cease and determine”; and in sucha case, the 
condition is precedent to the continuance of the con- 
tract, and is self-operative.® 

Such condition is “the very substance of the con- 
tract.’ 6 

It is not a ‘‘mere mode of securing payment”; it is 
intended “to enable the company to promptly make 


1 K. G. R. v. Ainsworth, 71 Ala. 436; Coleman v. K. of 
H. 14 Ins. L. Jour. 639; Karcher v. Supreme Lodge, 137 
Mass. 368; Chamberlin v. Lincoln, 129 Mass. 70; Gros- 
venor v. United Society, 118 Mass. 78. 

2 Supreme Lodge v. Nairn, (Mich.) 22 C. L. J. 274. 

3 Hellenberg v. I. O. B. B. 94 N. Y. 584. 

4 Harrington v. Benev. Asso. 70 Ga. 341. 

5 Equitable Life Ass. v. McLennan, (Tenn.) 4 Cent. L. 
Jour. 150; Maiston v. Life Ins. Co., 59 N. H. 92. 

6 Klein v. Insurance Co., 104 U. 8.91; Robert v. Insur- 
ance Co., 2 Disney, 106. 
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payment in case of death’’; and therefore, a failure to 
perform ‘destroys the life of the policy.”’7 

Sickness of the member is no excuse for non-pay- 
ment.8 Nor is his insanity an excuse.9 

Il. Burden of Proof. Payment of assessments being 
a condition precedent to the continuance of the con- 
tract, the onus probandi as to payment was on the 
plaintiff. Such is the general rule as to all conditions 
precedent.0 

Archbold says, as to life insurance, ‘‘If the matter 
of any averment be a condition precedent to the plain- 
tiff’s right to recover, it must be strictly averred, and 
as strictly proved.’ !! 

This rule applies to two classes of conditions, viz: 
(1) Conditions precedent to the contract, and (2) Con- 
ditions precedent to the right of action. 

Authorities are numerous, in cases of both classes, 
to the effect that the burden of proving compliance 
rests on the plaintiff.!2 

Lord Denman said, of a condition precedent to the 
contract: “It lies on the plaintiffs to establish that 
which is the very condition of the insurance.” 

In Seamans v. Life Ins. Co.,!4 which turned on the 
alleged fault of the defendant as an excuse for failure 
to perform, it was “conceded that the premium was 
not in fact paid, and that unless plaintiff has shown a 
waiver of payment, or that the non-payment resulted 
from the fault of defendant, the policy sued on is for- 
feited.” 

So, a petition on a policy which does not aver per- 
formance of conditions precedent appearing on the 
face of the policy, or else a waiver thereof, is bad up- 
on demurrer. And if plaintiff declares on a policy 
without conditions, but offers in evidence a policy 
containing such conditions, this will be a fatal var- 
iance.16 

The burden is not shifted by the fact that the an- 
swer, in addition to a denial of performance, specifi- 
cally enumerates several instances of failure to per- 
form.” Nor is the neglect of plaintiff to prove per- 
formance of a condition precedent cured by evidence 
on the part of defendant which leaves the question in 
doubt.18 

III. Waiver. The receipt of money by the agent of 
the insurance company, outside of its rules, is ultra 
vires.19 

So the agent of a mutual benevolent society cannot 
bind it by his acts which are outside of its established 
rules,in the matter of reinstatement after suspension.” 
The mode of transacting its business, prescribed by 
the rules of the society, is exclusive of all other 
modes.?! 


7 Ins. Co. v. Robinson, 40 Ohio St. 273, 274. 

§ Klein v. Ins, Co., 104 U. S. 88; Thompson v. Ins. Co., 
14 U. S. 252. 

9 Yoe v. Mut. Ben. Asso. (Maryland) 24 Am. Law Reg. 
546. 

1 Taylor on Evidence, § 365; Bunyon on Life Ins. p. 
81. 

ll 2 Nisi Prius., p. 293. 

12 Worsely v. Wood, 6 Term, 710; Huckman vy. Fernie, 
3M. & W. 510,517; Ashby v. Bates, 15 M. & W. 589, 596, 597; 
Craig v. Fenn., Carr. & Marsh. 43; Craig v. Ins. Co., 1 Pe- 
ters’ Cire. Ct. 416; Bobbitt v. Ins. Co. 66 N. C. 78, 79; Wil- 
son v. Ins. Co. 4 R. L. 171, 172; Ins. Co. v. Walser, 22 Ind. 
73; Ins. Co. v. Terry, 15 Wall. 580. 

13 Rawlins y. Desborough, 2 Moo. & Rob. 70. 

141 McCrary, 505. 

15 Ins. Co. v. Lindsay, 26 Ohio St. 356. 

16 Ins. Co. v. Nelson, 65 Ill. 418. 

17 Mehurin v. Stone, 37 Ohio St. 5°. 

18 Cornell v. Ins. Co. 15 Martin (La.) 223. 

19 Life Ins. Co. v. MeMillen, 24 Ohio S*. 81. 

2” Painter v. Industrial Life Asso., 14 Ins. L. Jour. 556. 

21 Coleman v. K. of H., 14 Ins. L. Jour. 639. 





The waiver of the condition in such a case, must be 
a Waiver by the company, not by its agent only. 

“The material question is whether the company had 
authorized its agent to waive the forfeiture.” “The 
representations, declarations or acts of an agent, con- 
trary to the terms of the policy, of course will not be 
sufficient, unless sanctioned by the company itself.’ 
It is the waiver by the company itself, through its 
managing officers, which will bind it.24 

One act of receiving money ultra vires, or even a 
custom so to receive it, confers no right upon the other 
party to continue so to pay. 

IV. Fractions of a Day. It was once considered a 
general rule of law that fractions of a day are not to 
be regarded. It may now be said that there is no gen- 
eral rule on the subject, but that courts will regard or 
disregard fractions of a day, according as the substan- 
tial justice of the particular case may demand. The 
authorities on both sides of the question are collated 
with some fullness in Burgess v. Salmon,*6 and Louis- 
ville v. Savings Bank,” in each of which cases divis- 
ions of the day were noticed. In Maine v. Gilman,™ 
Lowell, J., thought the ancient maxim “now chiefly 
known by its exceptions.” In Lapeyre v. United 
States,?9 and United States v. Norton,® it was held 
that the president’s trade proclamation of June 13, 
1865, took effect at the beginning of that day, so as to 
include transactions occurring during that day. In 
Burgess v. Salmon, it was held that the approval by 
the president of a revenne law at a late hour on a cer- 
tain day did not operate to make illegal a transaction 
completed at an earlier hour in conformity with the 
previous law. In Louisville v. Savings Bank, it was 
held that the popular adoption of a constitutional pro- 
vision did not make such provision applicable to a 
transaction, otherwise constitutional, which occurred 
before the close of the constitutional election. 

The question whether the repeal of the bankrupt 
law on March 3, 1843, affected a petition in bankruptcy 
filed on the same day was decided in contrary ways, 
in two different districts, by Prentiss J., in the Matter 
of Welman,®! and Story, J., in the Matter of Richard- 
son.*2. In both these cases, it was thought proper to 
ignore arbitrary rules, and attempt to establish one 
which should be practicable and convenient. Prentiss, 
J., said: “Of what practical importance can it be, 
whether a law takes effect on one or another part of a 
particular day? If it be meant that no law should go 
into operation, before the people have had the means 
of knowing its provisions, the proposition is a plain 
one and easily understood; but it is not so easy to see 
or understand how it can be very material, so far as it 
respects the people’s knowing or having the means of 
knowing the law, whether it takes effect the first or 
last part of the day on which it isapproved. As it is 
known and understood that laws, after passing through 
the different legislative stages, take effect in general, 
and unless it is otherwise specially provided, the day 
they are approved and signed by the president, there 
is very little reason for saying there is any surprise 


22 Ins. Co. v. Norton, 96 U. S. 239. 

23 Ins. Co. v. Eggieston, 96 U. 8. 577. 

24 Ins. Co. v. Doster, 106 U. S. 32. 

25 Baldwin v. Benev. Soc.. 86 Ill. 479; Marston v. Life 
Ins. Co., 59 N. H. 92; Thompson v. Insurance Co., 104 U. 
S. 259 

26 97 U. S. 381. 

27 104 U. S. 469. 

2811 Fed. Rep., 214. 

2917 Wall. 191. 

3097 U. S. 164. 

5120 Vermont, 653. 

$2 2 Story, 571. 
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‘upon the public.” Story, J., applying the same rule 
-of convenience, reached a contrary result, suggesting 
‘that as to offenses against the law, the constitutional 
prohibition upon ex post facto legislation required 
that the hour of the day be looked to; and said: ‘In 
-eases of doubt, the time should be construed favora- 
bly for the citizens; the legislature have it in their 
power to prescribe the very moment, in futuro, when 
a law shall have effect; and if it does not choose to do 
‘80, [can perceive no ground why a court of justice 
should be called upon to supply the defect.” In 
Lapeyre v. United States, the majority opinion of the 
Supreme Court approves the reasoning employed by 
Judge Prentiss, while in Louisville v. Savings Bank, 
‘the opinion of Judge Story receives like approval. 
These apparently conflicting authorities may be recon- 
ciled by adopting the view that the substantial justice 
of the particular case should govern, as it probably 
did do in both the cases last named. 

In the principal case, the language of the by-law 
seems to have been intended to avoid all questions of 
doubt, and to establish the rule that the entire day 
‘was included. The language, making liable to the as- 
sessment “fall members upon whom the degree of 
manhood was conferred on and prior to the date of 
the death of the deceased brother,” includes, (1) all 
members upon whom the degree was conferred on the 
date, and (2) allupon{whom the degree was con- 
ferred prior thereto; and the word “‘date” has evident 
application to the entire day to which such date is 
given by the custom of business men. 

V. Sick Benefits—In the holding that the allow- 
ance of “sick benefits’? was wholly within the discre- 
tion of the local lodge, and that when allowed such 
benefits could not be by the lodge alone applied to the 
payment of an assessment, the principal case is in ac- 
-cord with the case of Ancient Order of United Work- 
men v. Moore, decided by the Court of Appeals of 
Kentucky. In that case, the provisions of the by-laws 
were substantially the same as in the Knights of 
Honor. It was held that (1) sick benefits when al- 
lowed, were for the present relief of the member and 
his family and (2) the right of the member to receive 
them as such deprived the local lodge of the power to 
apply them, without his direction, to the payment of 
an assessment. 

The object of paying sick benefits being a charitable 
one,the member who seeks to recover them is not to be 
considered as simply acreditor; he must show a case 
arising under the by-laws,and adequate action actually 
taken by the society in reference thereto. To declare 
that he is entitled by the by-laws to sick benefits, without 
declaring that the society has acted, is insufficient as a 
pleading. Wherethe laws of the order provide for 
a settlement of all disputes as to sick benefits, which 
settlement is to be final, in case the tribunal of the or- 
der has acted, the courts will not interfere.% 

And where the by-laws provide for the approval by 
a committee of the application for sick benefits, the 
member must comply with this regulation before he 
can appeal to the courts.%7 

So, where after the death of the member, the bene- 
ciary claims, as in the principal case, that there was a 
right to sick benefits that should have been recognized, 


339 Ins. Law Jour. 539. 

34 Benev. Soc. v. McVey, 92 Penn. St. 510. 

35 Benev. Soc. v. O’Shaughnessy, 76 Ind. 191. 

36 Red Men v. Murback, 13 Maryland 91; Black & White 
Smith’s Soc. v. Van Dyke, 2 Whart. (Penn.) 309; Woolsey 
v. Odd Fellows, (Iowa) 13 Ins. Law Jour. 68. 

37 Harrington v. Benev. Asso. 70 Ga. 340; Robinson 
v. Benev. Soc., (California) 14 Ins. Law Jour. 790: 





she is no less than the member himself bound by the 
rule that made it his duty to exhaust all the remedies 
provided by the society before complaining to the 
courts. +,* 


33 Karcher v. Supreme Lodge, 19 Cent. L. Jour. 152, 137 
Mass. 348. 
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THOMPSON v. ALLEN COUNTY. 





Supreme Court of the United States, November 
1885. 


1. Equity.—Jurisdiction — Collection of Taxes— 
Satisfaction of Judgments Against Counties: and 
Towns.—The proposition that the levy and collection 
of taxes, though they are to be raised for the satisfac- 
tion of judgments against counties or towns, is not 
within the jurisdiction of a court of equity, reviewed 
and reaffirmed. 


2 \ - Mandamus Ineffectual.—The fact 
that the remedy at law by mandamus has proved inef- 
fectual, and that no officers can be found to perform 
the duty of levying and collecting taxes, is not suffi- 
cient ground of equity jurisdiction. 


. No Proper Officers to Levy and 
Collect. —The principle i is the same where the proper 
officers of the county or town have levied the tax, and 
no one can be found to accept the office of collector of 
taxes. This gives no jurisdiction to a court of equity 
to fill that office or to appoint a receiver to perform 
its functions. 


23, 




















. Inadequacy of Court of Law to 
Produce the Money. —The inadequacy of the remedy at 
law, which sometimes justifies the interference of a 
court of equity, does not consist merely in its failure 
to produce the money, a misfortune often attendant 
upon all remedies, but that in its nature or character 
it is not fitted or adapted to the end in view; for, in 
this sense, the remedy at law is adequate, as much so, 
at least, as-any remedy which equity can give. 


Appeal from the Circuit Court of the United 
States for the District of Kentucky. 

The case was tried on bill, answer, exceptions 
to the answer, and a stipulation as to the facts. 
The substance of the bill is, that plaintiff had ob- 
tained against Allen county, in that court, two 
judgments at law, amounting to over $27,000, on 
coupons for interest on bonds issued by the county 
to pay for subscriptions to the stock of the Cum- 
berland and Ohio Railroad Company. That, after 
executions on these judgments has been duly re- 
turned ‘‘no property found,” the court, at the in- 
stance of the plaintiff, issued writs of mandamus 
to the justices of the Allen county court, under 
which they levied a tax of $2.08 on every hundred 
dollars’ worth of taxable property in the county 
to pay said judgments. That, at the same time 
they elected one, J. T. Stork, collector of said tax 
levy, and made an order that he give bond with 
good security as such collector, and proceed to 
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collect the levy and pay it over in satisfaction of 
the judgments. That Stork refused to give bond 
as required, and refused to accept and qualify as 
such collector; and that, by reason of the hostil- 
ity of the citizens and tax-payers of Allen county, 
no one can be found in the county who will per- 
form the duty of collector. The bill then gives 
the names of about thirty of the principal tax- 
payers of the county, with the value of the as- 
sessed property of each, and the amount of tax 
due from him under said levy, alleging that the 
tax-payers are too numerous to be sued, and pray- 
ing that these may be sued as defendants repre- 
senting all others in like circumstances, and be 
required, with the county, to answer the bill. The 
prayer of the bill for relief is, that, inasmuch as 
the complainant is without remedy at law, the 
court, sitting in chancery, will appoint a receiver, 
who shall collect these taxes, and that the money 
arising therefrom be from time to time paid over 
in satisfaction of plaintiff’s judgments, and that 
the several tax-payers of said county, made de- 
fendants, be required to pay into court, with like 
effect, the sums due by them as alleged in the bill. 
A joint answer was filed by Allen county and the 
other defendants who were served with process. 
They admit the recovery of the judgments, the 
return of the executions nulla bona, the issue of 
the writs of mandamus, and the levy of the tax 
by the county court. They also admit the election 
of Stork as collector and his refusal to serve, and 
they deny everything else. They say that the 
bonds were procured by fraud and without con- 
sideration, the road was never built, the tax is un- 
just and oppressive, and they deny the jurisdiction 
of the court, sitting as a court of equity, to col- 
lect these taxes, which can only be done by a col- 
lector of taxes for said county, appointed accord- 
ing to law, and not otherwise. Exceptions of 
were filed to this answer, which were not passed 
upon, but the case was heard on bill, answer, ex- 
ceptions, and the following stipulation: ‘By 
leave of the court the parties now stipulate of re- 
cord in this cause: 1. That the county court of 
Allen county has in good faith and diligently en- 
deavored to find a fit and proper person to act as 
collector of the railroad taxes in said county, and 
of the special levies of taxes in the bill of com- 
plaint set forth. 2. That no such fit and proper 
person can be found who will uudertake and per- 
form the office and duty of such collector. 3. That 
the complainant is without remedy for the collec- 
tion of its debt herein, except through the aid of 
this court in the appointment of a receiver, as 
prayed for in the bill, or other appropriate order 
of the court.’’ The hearing was heard before the 
circuit justice and the circuit judge, who certified 
that they were opposed in opinion on the follow- 
ing questions occurring in the progress of the 
case: ‘1. Whether taxes levied under judicial di- 
rection can be collected through a receiver ap- 
pointed by the court of chancery, if there is no 


public officer with authority from the legislature 
to perform the duty. 2. Whether taxes levied by 





State officers under judicial direction can be col- 
lected through a receiver appointed by the 
United States Court, where the legislature has 


. provided an officer to collect, but there is a va- 


cancy in the office and no one can be found who 
is willing to accept the office. 3. Whether a court 
of chancery can grant any relief to complainant 
upon the facts recited in the bill, answer, and 
stipulation, as presented in this record.”” A de- 
cree was rendered in accordance with the view of 
Presiding-Justice Matthews, whose opinion is 
found in the record by which the bill was dis- 
missed. 

W. O. Dodd and Charles Eginton, for appellant; 
George M. Davie and John M. Brown, contra. 

MILLER, J., delivered the opinion of the court: 

The questions on which the judges of the Cir- 
cuit Court divided are not new in this court, for, 
while the subject, in the precise form presented in 
the first and second questions, may not have been 
decided, the whole subject has been often before 
us, and the principles which govern it have been 
well considered. The cases in which it has been 
held that a court of equity cannot enforce the levy 
and collection of taxes to pay the debts of muni- 
cipal corporations began with Walkley v. City of 
Muscatine, 6 Wall. 481. In that case the com- 
plainant Walkley had procured judgments against 
the city of Muscatine for interest on bonds of the 
city, executions had been returned nulla bona, the 
mayor and aldermen had refused to levy a tax for 
the payment of the judgments, and had used the 
annual tax for other purposes and paid nothing to 
plaintiff. Walkley then filed his bill in equity 
praying a decree that the mayor and aldermen be 
compelled to levy a tax and appropriate so much 
of its proceeds as might be necessary to pay his 
judgments. This court said, by Mr. Justice Nel- 
son, that the remedy was by mandamus at law, 
and ‘‘we have been furnished with no authority 
for the substitution of a bill in equity and injunc- 
tion for the writ of mandamus,”’ and he adds, 
that ‘‘a court of equity is invoked as auxiliary to 
a court of law in the enforcement of its judgment 
only when the latter is inadequate to afford the 
proper remedy.’’ By inadequacy of the remedy 
at law is here meant not that it fails to produce 
the money, that is a very usual result in the use 
of all remedies, but that in its nature or character 
it is not fitted or adapted to the end in view. This 
is clearly stated in the next case in this court on 
the same subject, namely, Rees v. Watertown, 19 
Wall. 107. In that case, as in this, execution on 
a judgment against the city of Watertown had 
been returned ‘“‘no property found.’’ Writs of 
mandamus had been issued requiring the levy of 
a tax to pay the judgment. These writs had failed 
by reason of resignations of the officers of the 
city to whom they were directed, and this had oc- 
curred more than once. The court was pressed 
with the doctrine that, the writ of mandamus 
having proved inadequate, a court of equity 


should provide some other remedy. To this it 
replied: ‘*We apprehend that there is some con- 
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fusion in the plaintiff's proposition, upon which 
the present jurisdiction is claimed. It is conceded 
and the authorities are too abundant to admit a 
question, that there is no chancery jurisdiction 
where there is an adequate remedy at law. The 
writ of mandamus is, nodoubt, the regular rem- 
edy in a case like the present, and ordinarily it is 
adequate and its results satisfactory. The plaint- 
iff alleges, however, in the present case, that he 
has issued such a writ on three different occasions; 


that by means of the aid afforded by 
the legislature, and by the de- 
vices and contrivances set forth in _ the 


bill, the writs have been fruitless; that, in fact, 
they afford him no remedy. Theremedy is in law 
and in theory adequate. The difficulty is in its 
execution only. The want of a remedy and the 
inability to obtain the fruits of a remedy are quite 
distinct, and yet they are confounded in the pres- 
ent proceeding. To illustrate: the writ of habere 
Jacias possessionem is the established remedy to 
obtain the fruits of a judgment for the plaintiff in 
ejectment. It is a full, adequate, and complete 
remedy. Not many years since, there existed in 
central New York,‘ confederations of settlers and 
tenants disguised as Indians, and calling them- 
selves such, who resisted the execution of this 
process in their counties, and so effectually that 
for some years no landlord could gain possession 
of his land. There was a perfect remedy at law, 
but through fraud, violence, or crime its ¢xecution 
was prevented. It will hardly be argued that this 
state of things gave authority to invoke the extra- 
ordinary aid of a court of chancery. The enforce- 
ment of the legal remedy was temporarily sus- 
pended by means of illegal violence, but the rem- 
edy remained as before. It was the case of a min- 
iature revolution. The courts of law lost no 
power, the court of chancery gained none. The 
present case stands upon the same principle. The 
legal remedy is adequate and complete, and time 
and the law must perfect its execution.’’ The lan- 
guage here used is not only applicable to the case 
under consideration, but in regard to the facts they 
are the same. In that case the court said: ‘*The 
plaintiff further invokes the aid of the principle 
that, all legal remedies having failed, the court of 
chancery must give him a remedy, and that there 
is a wrong which cannot be righted elsewhere, 
and hence the right must be sustained in chancery. 
The difficulty arises from too broad an application 
of a general principle. * * * * Generally its 
jurisdiction (chancery) is as well defined and lim- 
ited as is that of acourtof law. * * * * 

Lord Talbot says, there are cases, indeed, in which 
a court of equity gives remedy where the law gives 
none; but where a particular remedy is given by 
law, and that remedy bounded and circumscribed 
by particular rules, it would be very improper for 
this court (chancery) to take it up where the law 
leaves it. and extend it further than the law al- 
lows.”” “Generally its jurisdiction depends on 
legal obligations, and its decrees can only enforce 





remedies to the extent and in the mode established 
by law. A court of equity cannot, by averring 
there is a right but no remedy known to the law. 
create a remedy in violation of law, or even with- 
out the authority of law. It acts upon estab- 
lished principles, but through established chan- 
nels.” ‘The court also said the power to direct a 
tax to be levied is the highest attribute of sove- 
reignty, and is exercised by legislative authority 
only. If is a power that has not been extended to 
the judiciary. ‘‘Especially,’’ says the opinion, 
‘is it beyond the power of the Federal judiciary 
to assume the place of a State in the exercise of 
this authority, at once so delicate and so import- 
ant.”’ These propositions are re-asserted in a 
later case of the same term of the court. Heine 
v. The Levee Commissioners, 19 Wall. 655. It 
was, like the present, a bill in chancery to enforce 
collection of taxes where no officers could be found 
whose duty could be enforced by mandamus. 
‘There does not,’ said the court, ‘‘appear to be 
any authority, founded on recognized principles, 
of a court of equity on which the bill can be sus- 
tained. If sustained at all, it must be on the 
broad ground that, because the plaintiff finds him- 
self unable to collect his debt by proceedings at 
law, itis the duty of a court of equity to devise 
some mode by which it can be done. It is, how- 
ever, the experience of every day and of all men, 
that debts are created which are never paid, 
though the creditor has exhausted all the resources 
of the law. It is a misfortune which. in the im- 
perfection of human nature, admits of no redress. 
The holder of a corporation bond must, in com- 
mon with other men, submit to this calamity when 
the law affords no relief.” The court added that 
the exercise of the power of taxation belonged to 
the legislature and not to the judiciary, and, in 
that case, it had delegated the power to the levee 
commissioners. ‘If that body has ceased to ex- 
ist, the remedy is in the legislature, either to as- 
sess the tax by special statute, or to vest the power 
in some othertribunal. It certainly is not invested 
asin the exercise of an original jurisdiction in 
any Federal court.” “Itis not only not one of 
the inherent powers of the court to levy and col- 
lect taxes, but it is an invasion by the judiciary of 
the Federal government Of the legislative func- 
tions of the State government.”’ And it cites 
Walkley v. Muscatine and Rees v. Watertown as 
in point. Mr. Justice Bradley, who decided this 
case on the circuit, had there elaborately discussed 
the whole subject. See Heine v. Levee Commis- 
sioners, 1 Woods, 246. This language is repeated 
and approved in State Railroad Tax Case, 92 U. 
8.615. The same principles are laid down, in 
Barkley v. Levee Commissioners, 93 U.S. 258, in 
which the whole subject is reviewed. It is said 
there, that the power to compel, by mandamus, 
municipal officers to perform the ministerial duty 
of levying proper taxes is a distinct power from 
the levy and collection of taxes bya court of chan- 
cery, and *‘the truth is, that a party situated like 
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petitioner (where there were no such officers) is 
forced to rely on the public faith of the legisla- 
ture to supply him a proper remedy. The ordi- 
nary remedy having failed by lapse of time and 
the operation of unavoidable contingencies, it is 
to be presumed that the legislature will do what is 
equitable and just, and, in this case, legislative 
action seems to be absolutely requisite.”’ In the 
case of Merriwether v. Garrett, 102 U.S. 501, the 
legislature of Tennessee had repealed the charter 
of the City of Memphis and abolished the city or- 
gavization at atime when there were taxes assessed 
and uncollected amounting to several millions of 
dollars, and debts of the city to a much larger 
amvuunt. Some of these taxes had been levied un- 
der compulsion of writs of mandamus from the 
Cireuit Court of the United States. A bill in chan- 
cery was filed in that court by some of these cred- 
itors praying the appointment of a receiver, who 
should take charge of all the assets of the 
city of Memphis, collect these taxes, and pay 
them over to the creditors, and generally to ad- 
minister the finances of the extinct city as a court 
of equity might administer the insolvent estate of 
a dead man. The decree of the circuit court, 
granting relief according to the prayer of the bill, 
was reversed in this court, and the bill dismissed. 
Owing to a division in the court no elaborate opin- 
on representing the whole court was given, but 
the chief justice announced eight propositions, on 
which the majority were agreed. Of these prop- 
ositions the following are pertinent here: ‘3. The 
power of taxation is legislative, and cannot be 
exercised otherwise than under the authority of 
the legislature. 4. Taxes levied according to law 
before the repeal of the charter, other than such 
as are levied in obe ‘ience to the special require- 
ments of contracts entered into under the author- 
ity of law, and such as were levied under judicial 
direction for the pavment of judgments recovered 
against the city, cannot be collected through the 
instrumentalities of a court of chancery at the in- 
stance of creditors of the city. Such taxes can 
only be collected under authority from the legis- 
lature. If no such authority exists the remedy is 
by appeal to the legislature, which alone can 
grant relief. Whether taxes levied in obedience 
to contract obligations, or under judicial direc- 
tion, can be collected through a receiver appoint- 
ed by a court of chancery, if there be no public 
officer charged with authority from the legislature 
to perform that duty, is not decided, as the case 
does not require it.” But though the question 
Was not then decided, and it is urged upon us now, 
we see no more reason to hold that the collection 
of taxes already assessed is a function of a court 
of equity than the levy or assessment of such 
taxes. A court of law possesses no power to levy 
taxes. Its power to compel officers who are law- 
fully appointed for that purpose, ina case where 
the duty to do so is clear, and is strictly ministe- 
rial, rests upon a ground very different from and 
much narrower than that under which a court of 
ehancery would act in appointing its own officer 





either to assess or collect such a tax. In the one 
case the officers exist, the duty is plain, the plain- 
tiff has a legal right to have these officers perform 
that duty for his benefit, and the remedy to com- 
pel this performance, namely, the writ of man- 
damus, has been a well-known process in the hands 
of courts of common law for ages. In the other.there 
exists no officer authorized to levy the tax or to 
collect it when levied. The power to enforce col- 
lection when the tax is levied, or to cause it to be 
levied by existing officers, is a common law pow- 
er, strictly guarded and limited to cases of mere 
ministerial duty, and is not one of the powers of a 
court of chancery. It would require in this court 
not the compulsory process against some existing 
officer to make him perform a recognized duty, 
but the appointment by the court of such an offti- 
cer and a decree directing him what to do. Inthe 
one case, his power proceeds from the law, and he 
is compelled to exercise it: in the other, it pro- 
ceeds from the court, which first makes its own 
decree, and makes an officer to enforce it. No 
such power has ever yet been exercised by a court 
of chancery. Theappointmen of its own ofticer 
to collect taxes levied by order of a common law 
court is as much without authority as to appoint 
the same officer to levy and collect the tax. ‘They 
are parts of the same proceeding, and relate to the 
same matter. If the common law court can com- 
pel the the assessment of a tax, it is quite as com- 
petent to enforce its collection as a court of chan- 
cery. Having jurisdiction to compel the assess- 
ment, there is no reason why it should stop short, 
if any further judicial power exists under the law, 
and turn the case over to a court of equity. Its 
sheriff of marshall is as well qualified to collect 
the tax as a receiver appointed by the court of 
chancery. The difficulty is that no power exists 
in either court to fill the vacancy in the office of 
tax collector; and the case of Lee County v. Rog- 
ers, 7 Wall. 181, where the laws of the State of 
lowa expressly authorizes the court to enforce its 
writ of mandamus by making such appointment, 
the only “case in which it has ever been done, 
shows that without such legislative authority it 
cannot be done. It has duty of the marshals of the 
Federal Courts and sheriffs of the State courts to 
levy executions issuing from these courts on the 
property of defendants, and sell it, to raise money 
to pay their judgments. Let us suppose that, for 
some reason or other, the office of marshall or 
sheriff became vacant fora while. Would that au- 
thorize the court of equity of the federal or State 
government to appoint a sheriff or marshal? or to 
appoint a receiver to levy the execution or, if it 
had been levied, to sell the property, collect the 
purchase-money, and pay to plaintiff? If this con- 
not be done, if it never has been done, why can it 
do a much more unjudicial act, by appointing a 
collector to collect the taxes, or, what is still less 
appropriate, appointing a receiver, and endow him 
with that power. ‘To appointa marshal oY a sher- 
iff to execute the process of a court to enforce the 
judgment of that court is not such a wide depart- 
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ure from the judicial function as to appoint a re- 
ceiver to collect taxes; but no case has been cited 
of the exercises of even the former power by the 
court, much less the appointment, by a court of 
chancery, of an officer to execute the processes of a 
court of law. The appointment of special masters 
or commissioners to make sales under decrees in 
chancery is the ordinary mode of that court to en- 
force its decrees in cases where the court has jur- 
isdiction of the subject-matter of the suit. Not 
only are the decisions here reviewed, of our own 
court clearly opposed to the exercise of this power 
by the court of equity, but the decisions of the 
highest court of the State of Kentucky are equally 
emphatic. It is the power derived from the stat- 
ute law of that State under which alone this tax 
can be collected. The issue of the bonds on which 
the judgment was obtained, was by virtue of a 
special statute, and that statute prescribed the 
mode of levying and collecting this tax. It enacted 
that its collection should not be by the sheriff who 
collected the ordinary taxes for the State and 
county, but that a special tax collector should be 
appointed for that purpose by the justices of the 
county court who levied the tax. The court of ap- 
peals, construing this statute, which was in exis- 
tence when the bonds were issued, holds that no 
other officers but these, can collect taxes, and has 
decided, both in reference to this law and the con- 
stitutipn of the State, that a court of chancery 
cannot appoint such an officer or exercise this 
function of tax-collector. McLean County Pre- 
cinct v. Deposit Bank, 81 Ky. 254. This decision, 
if not conclusive, is entitled to great weight as 
construing the statute under which alone this tax 
can be levied and collected. 


These considerations require that the answers 
to each of the three questions certified to us by the 
judges of the circuit court be in the negative, and 
that the decree of that court dismissing the bill be 
affirmed; andit is so ordered. 


Decree affirmed. 


Nore.—Remedy, State and Municipal Obligations. 
—The enforcement of payment of State and municipal 
obligations has been the source of frequent discussion 
of late inthe Supreme Court of the United States; 
and in many instances, upon some of the most impor- 
tant points, the conclusion has been reached by a di- 
vided court. It may not prove uninteresting to recall 
some of the questions. 


The great difficulty encountered upon State obliga- 
tions, has been of-course the rule that a State is a sov- 
ereign and cannot be sued without its consent. The 
judicial power under the Federal Constitution is lim- 
ited to suits between States, andin express terms does 
not extend to suits in favor of citizens against States. 
(11 Amendment Const. U. 8.) The holder of a demand 
against a State is therefore without remedy, except as 
the State may furnish one, ex gratia by its own laws.} 
And this immunity cannot be evaded by a foreign 
State taking an assignment from one of its citizens of 
a debt due him, for the purpose of prosecuting it 


1 Cooley on Taxation, 74. 





against the debtor State.2, When a State issues secur- 
ities, which it expressly agrees to receive in payment 
for taxes, etc., a refusal by the State to receive them 
in compliance with this contract cannot be reached by 
mandamus against the collector to compel him to so 
receive them; this is true, even though that was a 
remedy provided by law at the time the contract was. 
made: Antoni v. Greenhow, supra. In the latter case 
Mr. Justice Matthews observed: “Ina breach of its 
contract by a State no remedy is provided by the Con- 
stitution of the United States against the State itself; 
and a suit to compel the officers of a State to do the 
acts which constitute a performance of its contract by 
the State is a suit against the State itself. If the State 
furnishes a remedy against itself or its officers, that 
process may be pursued because it has consented to 
submit itself to that extent to the jurisdiction of the 
courts; but if it chooses to withdraw its consent by a 
repeal of all remedies, it is restored to the immunity 
from suit which belongs to it asa political community, 
responsible in that particnlar to no “superior.” In 
Louisiana v. Inmel,‘ the proceeding was against the 
auditor and treasurer of the State to direct them to 
apply certain money in the treasury raised for that 
purpose to the payment of certain bonds, afterwards 
appropriated by the State to another purpose, and 
payment of the bonds were forbidden. The court 
conceded that the State had violated its contract, and 
that such violation was within the provision prohibit- 
ing a State from passing any law impairing the obliga- 
tion of contracts, but the question remained, can the 
agents and officers of the State be coerced into a ful- 
filment of the State’s contract, while the State herself 
cannot be sued? And it was held that the proceeding 
could not be maintained. Whenthe State withdrew 
and appropriated the money in its treasury to other 
purposes, it was an act in the exercise of political 
power in the administration of the finances of the 
State, and the judiciary are not at liberty to invade 
that jurisdiction. The court distinguished the case from 
Board of Liquidation v. McComb,5 where the courts 
were used for enforcing the direction of the State. We 
now come to the case of Pointdexter v. Greenhow.® 
The decision in this case was noticed in a former num- 
ber of this journal,’ and we think the severe criticism 
it there received was undeserved. It was an action of 
detinue for the distraint of certain personal property 
for delinquent taxes levied upon by the treasurer of 
Richmond, Virginia; the plaintiff had tendered in 
payment certain coupons cut from the State bonds is- 
sued under the funding act of 1871, by the terms of 
which they were receivable for taxes, ete., due the 
State. In 1882, the General Assembly had passed an 
act forbidding the receipt of such coupons in payment 
of taxes. It wasagreed by the whole court that the 
Act of 1882 was a violation of the contract and prohib- 
ited by the Constitution; it was also agreed that the 
State could not be sued, and in case of default there 
was no remedy by legal process to enforce perform- 
rnce of the contract. By the majority of the court, 
per Justice Matthews, it was held that “after tender 
of such coupons by the tax-payer in payment of taxes, 
and a refusal by the tax collector toreceive them, the 
situation and rights of the tax-payer and coupon- 
holder were practically what they would have been if 


2 New Hampshire v. Louisiana, 108 U. 8. 76; New York 
v. Same, ibid. 

3 Antoni v. Greenhow, 107 U. S. 769; Moon vy, Green- 
how, 114 U. 8S. 339. 

4107 U.S. 711. 

592 U.S. 531. 

6114 U.S. 271. 

721 Cent. L. Jr. 202. 








XUM 


VoL. 22. | 


THE CENTRAL LAW JOURNAL. 569 








they had made a like tender in gold coin and it had been 
refused; and it is settled law that a lawful tender is 
equivalent to actual payment, and renders the subse- 
quent acts of the collector illegal. On the latter prop- 
osition, the court cites numerous cases, Woodruff v. 
Trapnall,’ among others, where certain notes of the 
Bank of Arkansas had been tendered for taxes, which 
by law and contract were receivable, and it was held 
to extinguish the judgment, and thet execution sale 
conferred no title. Justice Matthews continues ‘The 
defendant therefrom had no authority of law thereatter 
to attempt to enforce other payment by seizing his 
(plaintiff’s,) property. In doing so he ceased to be an 
officer of the law, and became a private wrong-doer.” 
It cannot be said that the action was substantially 
against a State, merely because the defendant was a 
State officer, and in collecting revenue in this manner 
acted in obedience of the supposed directions of the 
State. This subject was considered in Cunningham vy. 
Macon, etc. R. R.,9 where it was observed: ‘Another 
class of cases is where an individual is sued in tort for 
some act injurious to another in regard to person or 
property, to which his defence is that he acted under 
orders of the government. In these cases he is not 
sued as, or because he is, the officer of the govern- 
ment, but as an individual, and the court is not ousted 
of jurisdiction because he asserts authority as such of- 
ficer. To make out his defence he must show that his 
authority was suflicient in law to protect him.” And 
alaw void for unconstitutionality is no authority. 
“This distinction,” says Justice Matthews,” is essen- 
tial to the idea of constitutional government. To deny 
it, or blot it out obliterates the line of demarcation 
that separates constitutional government from absolu- 
tism, our self-government based on sovereigaty of the 
people from that despotism, whether of the one or 
the many, which enables the agent of the State to de- 
clare and decree that he is the State; to say -L’ Etat 
c’est moi.’ (p. 291.) This was not a case where the 
court attempted to control the discretion of executive 
officers; or the exercise of political power in the ad- 
ministration of the State’s finances; nor was it an at- 
tempt to compel the State or its officers to perform 
the State’s obligation, but is simply the redress of a 
legal wrong inflicted under authority of an unconsti- 
tutional law. We submit that not only was there noth- 
ing “monstrous” in this decision, but that itis in en- 
tire harmony with legal principles and justice. 

In Allen v. B. & O. R. R.,!° the court went a step 
further, and held that after tender of the coupons, 
equity would restrain a levy, and thus prevent the in- 
fliction of the contemplated wrong. But the general 
rule is that a party must find his remedy in a court of 
law; the collection of the revenue is necessary to the 
maintenance of the State, and it is important that gov- 
ernment should not be embarrassed in its operation 
by a stay of collection," and where the tax is only a 
personal charge, collectable by distraint, it is difficult 
in most cases to suggest any ground of equitable jur- 
isdiction.}2 

2. The difficulty in enforcing payment of municipal! 
obligations, arises chiefly from the fact that the power 
of taxation is legislative, and not judicial; and there 
must, therefore, be a distinct legislative authority on 
each levy.!5 The judiciary are not at liberty to exer- 
cise legislative power, for the separation of the three 
great departments of government is itself a constitu- 


8 10 How.}190. 

9109 U. S. 446. 

10114 U. S. 311, 

ll Antoni v. Greenhow, 107 U. S. 769. 
12 Cooley on Taxation,772. 

13 Cooley on Taxation, 41, 324. 





tional inhibition against the exercise by either of power 
belonging to the other department.“ And the legisla- 
ture cannot give the courts power to tax.45 Courts of 
equity are just as barren of this power as courts of 
law. Thompson v. Allen Co., supra. And the appeal 
from injustice must be made to the legislature; the 
courts have nocontrol. It has been repeatedly held 
that when a judgment has been recovered against a 
municipality which can only be paid by means of tax- 
ation, the levy of the tax to pay it may in proper cases 
be compelled. But this, of course, is where there is 
no discretion to be exercised by the custodian of the 
power as to times or exigencies under which it is to be 
exercised. It is usual to make express provision by 
statute for such cases, but even where the State has 
not expressly provided for the duty, it will, perhaps, 
arise from the power with which the municipality is 
clothed to contract debts.17 But mandamus will not 
lie to compel a levy in excess of legal limitations, for 
the reasons that the writ cannot confer power, but only 
command its exercise; the courts cannot exercise the 
power of taxation independently of legislative action, 
and the fixing of the rate of taxation isa legislative 
power.!8 For the latter reason the courts cannot ap- 
propriate money already raised; } nor can the courts 
empower its marshal, or a commissioner, to collect the 
tax when levied, for that would be the exercise of po- 
litical power. Thompsonv. Allen Co.® These are far 
different from the power possessed and exercised by 
the courts of compelling a public officer to do a mere 
ministerial act. Where a contract is made with a mu- 
nicipal corporation on the faith that taxes will be lev- 
ied, legislation repealing or modifying the power is 
within the inhibition of the Constitution, and the cred- 
itor, notwithstanding the repeal, may compel the levy 
by mandamus.2! The power cannot be withdrawn un- 
til the contract is satisfied.22 Subsequent legislation 
reducing the territorial limits of the municipality, or 
altering the rate of taxation, are also invalid.2> But 
if the corporation becemes totally extinguished, so 
that there is no officer upon whom the court can act, 
the creditor is without remedy, save by appeal to the 
legislature.24 In such case the property of individual 
citizens could not be subjected to payment of corpo- 
rate debt; nor could the property held by the munici- 
pality for public use, such as public buildings, etc., 
held in public capacity; such property passes directly 
to the State. So, also, taxes levied under previous 
power. Cooley Tax.,78. Where the body holding the 
power has ceased to exist, or is vacant, the courts are 
equally powerless.26 +e 


14 People v. Draper, 15 N. Y. 543; Cooley on Taxation, 
42; Merriwether v. Garrett, 102 U. S. 472. 

15 Monday v. Rahway, 43 N. J. 338. 

16 Cooley on Taxation, 735. 

17 Cooley on Taxation, 736. 

18 United States v. Macon Co., 99 U. 8. 582; Rallis Co. Ct. 
v. N. U. 8.105, U. S. 733; St. Louis v. Zebly, 110 U. S. 321. 

19 State v, New Orleans, 34 La. An. 469; Louisiana v. 
Jumel, 107 U.S. 711. 

20 Supra. 

21 Nelson v. St. Martin’s, Parish, 111 U. 8. 716; Wolff v. 
New Orleans, 103 U. S. 358. 

2 Von Hoffman v. Quincy, 4 Wall. 535. 

23 United States er rel v. Port Mobile, 4 Woods 536. 

24 Merviwether v. Garrett, 102 U. S. 472 

2 Merriwether v. Garrett, supra; Cooley on Taxation, 
78; 
26 Heine v. Levee Com. 19 Wall. 655; Barclay v. Levee 
Com. 93 U. 8. 258; Thompson v. Allen Co., supra. 
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WEEKLY DIGEST OF RECENT CASES. 4. CONSTITUTIONAL Law—City Ordinances of San 
. Francisco — Discretional Authority to License 
a= Trades—Const. Fourteenth Amendment .—The or- 


ALABAMA, . ‘i - é 25, 26 dinances of the city of San Francisco give the board 
GEORGIA, , . ‘. , . 11 |. supervisors authority, at their discretion, to refuse 
ILLINOIS, ‘ : j , . 28 permission to carry on laundries, except where 
INDIANA, : ‘ : 6, 7, 14, 15, 29 located in buildings of brick or stone. The ap- 
MAINE, é . ’ é 5, 24, 27, 30 pellants applied for and were refused permission, 
MASSACHUSETTS, é ‘ : 2, 3,13 and thereafter they were convicted of a violation 
MICHIGAN, te of the above ordinances, and sentenced to impris- 
MISSOURI, ; : : . F 93 onment. Held, that the ordinances were uncon- 
New York, ; P F ‘ . 18, 20, 21 stitutional and invalid; it being a breach of the 
OuI0, : . , : : : re) fourteenth amendment to the constitution to em- 
PENNSYLVANIA, - x ¢ 1, 16, 17, 28 power any man, or body of men, at his or their 
UNITED STATES, : d ’ 4, 19, 22 absolute and unrestrained discretion, to give or 
WISCONSIN, 9 withhold permission to carry on a lawful business 


in any place. Yick Wo v. Hopkins, 8.C. U.S. 

May 10, 1886. 8S. C. Rep. Vol. 6, 1064. 

1. AGENCY — Principal and Agent — Real-Estate 
Brokers—Commissions — When Payable — Good 


o 


. CONTRACT—Corporation.—A bid in answer to an 


Faith—Concealment— Forfeiture of Commission. advertisement for proposals for a building does 
—The rule that a real-estate broker’s commission not constitute a contract. It must be accepted with- 
is earned whenever « party is procured who will out condition to have that effect, or if condition is 


imposed, that must be first complied with. Where 
one party is a corporation, acting through a build- 
ing committee, a majority of the committee must 
concur, to make or altera contract. Howard v. 
Maine ete. School, 8. C. Me. April 16, 1886. N. 
Eng. Rep. Vol. 1, 894. 


comply with the terms of the principal, is to be en- 
forced only when the agent acts with the utmost 
good faith towards his principal. Where an owner 
employed an agent to sell his property for $140,000, 
and a purchaser entered into an agreement with 
the agent to purchase at that price on condition 
that the agent should endeavor to induce the 
owner to sell at a lower figure, and conceal from 
him the agreement, the concealment of the agree- 
ment, and efforts by the agent to induce the owner 


co 


. CRIMINAL Law.—Dying Declarations—Premedi- 
tation — Malice — Provocation — Misconduct of 

Jounsel.—The dying declaration of the deceased 
was taken in the form of questions and answers, 


to sell at a lower sum, showed such a lack of good and he was asked, “‘What reason, if any, had the 
faith that the agent was not entitled to recover man for shooting you?’ to which he ‘answered: 
commission from the vendor. Pratt v. Patterson, “Not any that I know of. He said he would shoot 
8. C. Penn. April 19, 1886. Atl. Rep. Vol. 3, 858. my d—d heart out.” Held, to be admissible, and 


not the expression of an incompetent opinion. 
The name of the person who committed the homi- 
cide, as well as the name of his victim, may be 
proved by the dying declarations of the deceased. 
When the accused testifies as a witness, he is to be 
treated as any other witness upon cross-examina- 
tion. The cross-examination must be confined to 
the subject of the direct examination, but this rule 
does not restrict the cross-examining council to the 
specific matters asked for on the direct examination 
Malice may be implied from the killing, if itis done 
purposely without legal excuse, justification or 
reasonable provocation. It is not error to instruct 
the jury that premeditation may be inferred from 
express malice, evidenced by threats and the seek- 
ing of an opportunity to kill the deceased. It is 
not error to instruct the jury that if the defendant 
has voluntarily testified that he has committed the 
crime of burglary, that fact may be considered in 
determining the credibility of his testimony. 


we 


. Bartment — Liability of Tailors for Property 
Stolen From Customers.—A. went to the clothing- 
house of the defendants, and, while trying on a 
suit of clothes, left his own clothing in a closet to 
which he had been directed by a salesman in the 
store. During thetime he was away from the closet 
his pocket-book and other property was taken 
from his clothing. No negligence was shown on 
the part ofthe defendants, and there was evidence 
of experienced tailors, that it was customary for 
tailors to provide dressing-rooms for customers in 
which to hang up their clothes while trying on 
suits they had ordered. Held,that the defendants 
were not liable tothe plaintiff for the loss of his 
property. Reav. Simmons, 8. Jud. C. Mass. May 
7, 1886. N. E. Rep. Vol. 6, 699. 


. BOUNDARIES — Monuments — Parol Evidence, 
when Admissible—Ambiquity — Boundary Lines— 


© 








Statements of Former Owners. — Where monu- Boyle v. State, 8. ©. Ind., March, 1886, Crim. L. 
ments are mentionedin a deed, and upon applying Mag., Vol. 7, 655. 

the description in the deeds to existing monuments 

an ambiguity is found toexist, and the monuments 2, . Larceny and Receiving Stolen 
do not agree with the courses, evidence is admissi- Goods— What must be Shown—Indict ment—Name 
ble to show that such a line was adopted by the of Thief Unknown — Identification.— To sustain 
parties as to Warrant the inference that the mon- the charge of having received stolen goods it must 
uments did not agree with the courses, and to raise be proved that the goods were received, either di- 
a presumption that the monuments of the transi- rectly or indirectly, from the thief, knowing them 
tory and uncertain kind mentioned had previously to have been stolen; anda second receiver of the 
existed on the line. Oral evidence of a former goods is not guilty of such offense unless he re- 
owner of the land, as to where he understood the ceives them under circumstances connecting him 
lines to run, is admissible, although the land was with the thief. It is sufficient to charge in the in- 
then subject to a mortgage which has since been dictnrent, in such case, that the goods were stolen 
foreclosed, and under which the demandant de- by some person to the grand jurors unknown, but 
rived his title. Flagg v. Mason, 8. J. Ct. Mass. it must be shown at the trial that reasonable dili- 





Jan. 19, I886. N. E. Rep. Vol. 6, 702. zence was used to ascertain the name of the thief, 











Vou. 22.) 


THE CENTRAL LAW JOURNAL. 571 








and he must in some manner be identified or sin- 
gied out at the trial. Foster v. State, 8. C. Ind., 
May 11, 1886, N. E. Rep., Vol. 6, 641. 


8. —— ——. Admissions—Self-Criminating Ev- 
idence—Rebutting Evidence.—Where two persons 
are jointly accused of the commission of a crime, 
the admissions of one made in the absence of the 
other, tending to criminate, may be properly ad- 
mitted in evidence; but the jury should be in- 
structed that they are only to be received as evi- 
dence against the party making them. The refusal 
of a witness to answer a question because such an- 
swer might tend to criminate him, cannot be com- 
mented on by counsel, or,taken into consideration 
by the jury in determining the weight to be given 
to the witness’ testimony. Where it is shown that 
a certain kind of cutter was seen in the neighbor- 
hood of the larceny, and the defense offer evidence 
tending to show that the persons charged with the 
crime did not own such a cutter, it is not error to 
allow the prosecution, on rebuttal, to show that 
they did have and use a cutter similar to the one 
seen near the place of the larceny. It is a matter 
within the discretion of the trial court. People v. 
Mannausau, 8. C. Mich., February, 1886, Crim. Law 
Mag., Vol. 7, 680. 


- Arson—Circumstantial Evidence.— 
On atrial for arson of a barn, it was proved that 
the dog of the owner of the barn had been poi- 
soned by eating meat with strychnine on it, and it 
was attempted to fix the crime upon defendant by 
showing that he was arrested nearthe farm on 
which the barn was situated, and at the time of his 
arrest had in his possession meat with strychnine 
on it, similar to that with which the dog was poi- 
soned, and a chicken that had been stolen from the 
barn. Held, that the evidence was admissible, as 
tending to connect defendant with the commission 
of the crime charged, and, with other suspicious 
circumstances, sufficient to sustain a conviction. 
State v. Halleck, 8. C. Wis., February, 1886, Crim. 
L. Mag., Vol. 7, 643. 
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10. EASEMENT. — Right of Way — Foundation of 
Right—Estoppel.—The owner of a piece of land 
having made a plat, and divided the land into ten 
lots. five lying on each side of a strip of land run- 
ning through the center, and thereafter sold the 
luts at public auction, publicly announcing that the 
strip of land had been laid out as a road for the 
use of the different lots so as to give access to the 
main road without traveling overthe property of 
their neighbors, there being no other means of ac- 
cess, an easement or right of way is created which 
passes to the grantees of the original purchasers, 
and qualifies the title to the strip of ground, 
whether in the original owner, in his heirs, or in 
their grantees. The foundation of the doctrine of 
easement in this and similar classes of cases, is a 
disposition and arrangement of the premises, as to 
the uses of the different parts by him who has the 
unity of seizin,and then a severance of title. Under 
the circumstances of this case, a grantee of the strip 
of ground holding by conveyance from the heirs of 
the original owners, is as much estopped as were 
such original owners from interfering with the 
right of way of the different lot-owners over the 
strip of ground designated and reserved for their 
use. Clarkev. Gaffeney, 8. C. Til., March 30, 1886, 
N. E. Rep., Vol. 6, 689. 


11. EMINENT Domatn.—Although the charter of a 
railroad company authorized it to acquire such 





strips of land between its terminal points as it 
might deem necessary, the width of the right of 
way not being stated, yet when the road was lo- 
cated along and near the land now in dispute, and 
for thirty years the company did not take or use it, 
but it remained in the possession of others who 
claimed title to it, this was conclusive that it was 
not deemed necessary by the company for the suc- 
cessful operation of the road, and was not there- 
forea part of its right of way underits charter, no 
conveyance to the company or condemnation of the 
land appearing; and a verdict finding in favor of 
the company for the land under such facts was 
without sufficient evidence to support it. Mooney 
v. Rome Railroad, 8. C. Ga., May 1, 1886, Ga. Law 
Rep. 


12. ESTOPPEL.— Pleading—Evidence.—W hen a party 
claims a former adjudication of matter set up in an 
action to be an estoppel, such judgment should be 
pleaded; and where the same is not pleaded when 
it can be, it is not evidence conclusive of an estop- 
pel, and testimony may be given to show the truth. 
Meiss v. Gill, 8. C. Ohio, May 11, 1886, N. E. Rep., 
Vol. 6, 656. 


13. FIXTURES.—Jnnocent Purchaser—Notice—Fur- 
naces Attached to the Realty.—An innocent pur- 
chaser of certain dwelling-houses, in which fur- 
naces had been attached to and become a part of 
the realty, is not affected by an agreement between 
his grantor and vendor of the furnaces, by the 
terms of which the latter was to retain the prop- 
erty in the furnaces until they were paid for. 
Furnaces placed in the cellar of a house, upon a 
row of bricks, set in a circle, with pipes fastened 
to the ceiling of the cellar, and connecting with the 
chimney and registers of the house, are annexed 
to and become a part of the realty, and will pass 
by a deed of the land. Ridgeway Store Co. v. 
Way, 8S. Jud. Ct. Mass., May 7, 1886, N. E. Rep., 
Vol. 6, 714. 


14. HUSBAND AND WIrFE.—Right of Wife in Real 
Estate— When Attaches—How Defeated — Im- 
provements— Partnership Assets—Right of Wife 
to Surplus.—W here a husband, during marriage, 
becomes seized of real estate in fee-simple, the 
right of the wife therein cannot be defeated by 
him by any agreement short of a conveyance in 
which sh® joins. Where the firm in which the 
husband is a partner make improvements on such 
real estate out of firm means, and for partnership 
purposes, the right of the wife does not attach to 
the improvements, on the death of the husband, 
as tothe real estate, but only to the surplus re- 
maining after the partnership is — up. (Gris- 
som v. Moore, 8. C.Ind., April 23, 1886, N. E. Rep., 
Vol. 6, 629. 


6b. —— ——. Married Woman — Warranty 
Deed—Estoppel—Inchoate Interest — Appellant’s 
complaint alleged, in substance, that, by will of an 
ancestor, she was given an inchoate interest in 
certain real estate, dependent upon her survivor- 
ship of her husband, and that before his death she 
joined him in a warranty deed thereto ‘‘for the 
purpose only” of conveying his interest therein. 
Held, that the deed being absolute on its face, no 
mistake being shown, and no reformation being 
asked, she was estopped from claiming such in- 
terest as against the grantee. Littell v. Hoagland, 
S. C. Ind., May 11, 1886, N. E. Rep., Vol. 6, 64. 
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16. INSURANCE.— When Polwy Takes Effect.—When 
an agent of an insurance company authorized to 
deliver policies and receive premiums delivers a 
policy, and the premium is paid in good faith by 
the insured to a person appointed for that purpose 
by the agent, the company is estopped from deny- 
ing that the contract of insurance is complete, al- 
though the premium may not reach the agent or 
the company until after the loss occurs. Riley v. 
Commonwealth, etc. Co.,8.C. Penn., May 1886; 
Pitts. L. J., June 2. 1886. 


17. . Life Insurance—Insurable Interest—As- 
signment of Interest by Heirs—Minors—No re- 
covery can be had upon a policy of insurance by a 
beneficiary under such policy, who is wholly with- 
out an insurable interest in the life of the insured. 
Where certain policies of insurance were issued 
upon a life, and made payable to a stranger, re- 
serving a certain interest to a minor son of the in- 
sured, and when the insurance fell due, assign- 
ments of their interests were made to the stranger 
by all the heirs of the insured except such minor 
son, such assignments will not prevent a recovery 
by the administrators of the insured’s estate from 
such stranger, of the difference between the 
amount of the insurance and the amount expended 
by him in m«untaining the policies. Ruth v. Kat- 
terman, 8. C. Penn., March 29, 1886; Atl. Rep. vol. 
3, 833. 





18. JUDGMENT—Setting Aside for Fraud.—Courts 
of equity have general jurisdiction, in a proper 
case, to set aside the judgments and decrees of 
courts; but to authorize the setting aside of a 
judgment on the ground of fraud in obtaining it, 
the proof should be clear and very satisfactory. It 
is not incumbent upon a plaintiff to reveal to the 
defendant every infirmity in his case, nor upon the 
defendant, to reveal to the plaintiff every ,infirm- 
ity in his defense. Where there is no relation of 
confidence between the plaintiff and defendant 
they stand at arms’ length. They come into court 
as adversaries, and neither party is bound to make 
any revelation of his case to the other. Neither 
party can mislead the other by any positive or ac- 
tual fraud, nor can he, for the purpose of perpe- 
trating a fraud upon the other, conceal such facts 
as good faith and common honesty require him to 
reveal. But to authorize a court of equity to set 
aside a judgment on the ground of fraud, there 
must have been a false and fraudulent representa- 
tion, ora fraudulent affirmative act, or a fraudu- 
lent concealment of a fact for the purpose of ob- 
taining an undue and an unjust advantage, and 
procuring an unjust and unconscionable judgment. 
Ward v. Southfield, N. Y. Ct. of App. April 27, 
1886; East. Rep. Vol. 5, 86. 


19. LacnEs—Remedies— Account ing.—A party who, 
in reliance upon another, places his property and 
business interests in his hands, is not guilty of 
laches, if, misled by the errors and misstatements 
of the other in regard to the condition of the ac- 
count between them, so that he is made to believe 
the balance is against him, he delays bringing suit 
to recover his rights until he learns the true state 
of the case. Loring v. Palmer, 8. C. U. 8S. May 
10, 1886, S. C. Rep. Vol. 6, 1073. 


20. MorTGAGE—Foreclosure—Leasehold — Dispos- 
sessing Mortgagor—Ejectment of Tenant—Exe- 
cution of Writ of Possession—Six Months’ Limi- 
tation.—In the case of a mortgagee out of posses- 
sion, who is not chargeable with notice of proceed- 





ings to dispossess his mortgagor, stronger grounds 
exist for requiring that, for the purpose of cutting 
off his mortgage, the writ of possession should be 
executed by an open, visible, and notorious change 
of possession, than in the case of the tenant or de- 
fendant in the judgment, and a merely nominal 
and secret execution of the writ should not be 
held sufficient to bar him. The mere reaching in- 
to a house, without entering, and taking therefrom 
a chair, and setting it outside, is not such an exe- 
cution of the writ of possession as is required to 
bar such mortgagor out of possession, and conse- 
quently the limitation of six months in which to 
redeem does not run as against him. Newell v. 
Wigham, N. Y. Ct. of App., March 26, 1886; N. E. 
Rep. Vol. 6, 673. 





21. . Consideration—Extending Payment of 
Firm Note—Burden of Proof.—An extension of 
time for the payment of firm notes isa good con- 
sideration for the execution of a mortgage by the 
wife of one of the members of the firm as collat- 
eral security for theirpayment. In an action to 
foreclose the mortgage, the burden is upon the'de- 
fendant to show that the notes had been paid. 
Maclaren v. Percival, N. Y. Ct. of App. April 27, 
1886; East. Rep. Vol. 5, 83. 


22. MUNICIPAL CORPORATIONS — Action Upon 
Bonds—Authority to Issue.—In an action upon 
negotiable municipal bonds, the bonds in the suit 
containing no statement for the purpose for which 
they were issued, and no recital binding the mu- 
nicipality by way of estoppel, the complainant 
must allege and prove the authority to issue them, 
and the purpose for which they were issued. An 
averment, in general terms, of power to issue, is 
not sufficient. Hopper v. Covington, 8. C. U. S- 
May 10, 1886; S. C. Rep. Vol. 6, 1025. 


23. NEGLIGENCE.— Action for Injuring Animal — 
Duty of Owner to Protect same and Prevent Fur- 
ther Loss after Injury.— It is the duty of a party 
to protect himself from the injurious consequences 
of another, if he can doso by ordinary care and 
effort, and at moderate and reasonable expense, 
and where, by such means, he can limit and pre- 
vent further loss, and if he fails to do so, he can- 
not recover the further loss resulting from his own 
neglect in this respect. 3 Pars. Cont., 178; Field 
on Damages, p.19. This rule is applicable toa 
case where a railroad train had injured an animal: 
held, that the trial court erred in refusing an 
instruction to the effect, that it was the duty of the 
plaintiff to take charge of the animal after it was 
injured, and if, by reasonable effort, further loss 
could have been prevented, and if the plaintiff 
failed in this regard, then there should be deducted 
from the value of such injured animal,the amount, 
which the evidence tends to show, that plaintiff 
could by reasonable effort, have saved from loss. 
21111. 649. Harrison v. Mo.Pac. R. Co., 8. C. Mo., 
May 17, 1886. 


24. SuNDAY Law.—The fact that a promissory note 
was made and delivered on Sunday is no defense 
in Maine, unless the defendant shows that he has 
offered to restore the consideration. A discharge 
in insolvency does not affect a promissory note 
given by the insolvent before the law on Sunday 
contracts was enacted, if the note was not proved 
against the insolvent estate. Erskine v. Glidden, 
8. C. Me., April 12, 1886, N. Eng. Rep., Vol. 1, 898. 
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25. TRESPASS TO LaND.—Action—Right to Follow 
and Re-take Property under New Form, if Identi- 
Jjied —When a trespasser enters upon land, fells 
timber, and converts it to his own use, the owner 
may maintain trover for the conversion, or detinue 
for the property, if it can be identified, notwith- 
standing any change in its form; but this principle 
does not apply to timber cut by an adverse posses- 
sor. In delivering the opinion of the court, upon 
this point, Chief-Justice Stone said: “There is a 
rule of law, that if a trespasser enters upon the 
lands of another, and fells his timber, and after- 
wards detain or convert it to his own use, detinue 
or trover may be maintained for the detention, or 
conversion. And the conversion of the timber in- 
to something much more valuable does not impair 
the plaintiff’s right of recovery, so long as it can be 
individualized or identified. Whatever alteration 
of form any property had undergone, the owner 
may seize it in its new shape, if he can prove the 
identity of the original materials; as if leather be 
made into shoes, or cloth into a coat, or a tree be 
squared into timber.” Betts v. Lee, 5 Johns. 348; 
Curtis v. Groat, 6 Johns. 168; Brown v. Sax, 7 
Cow. 59; Wright v. Grier, 9 Watts, 172; Riley v. 
Boston Water Power Co., 11 Cush. 11; Note to 
Armoy v. Delamirn, 1 Smith’s Lead. Cas. (8th ed.) 
pt. 2, 707; Cooper v. Watson, 73 Ala. 252; Riddle 
vy. Driver, 12 Ala. 590. There is an exception to 
this rule, when the person who commits the tres- 
pass and converts the timber,is in the adverse pos- 
session of the land. Title and right of possession 
of lands can not be determined in a mere suit for 
the conversion of the timber. Beatty v. Brown, 76 


Ala. 267; 1 Smith’s Lead. Cas. (8th ed.), pt. 2, 704.’ . 


Street v. Nelson, 8. C. Ala., December Term, 1885- 
1886. 


26. TRUSTEE.—Removal of Husband as Trustee— 
Power of Chancery Court, Whether Estate Equita- 

* ble or Statutory.—It is entirely immaterial what 
may be the character of the wife’s separate estate, 
described in the bill in this case—whether equitable 
or statutory—the action of the chancellor in re- 
moving the husband from the trusteeship of the 
property, was free fromerror. In delivering the 
opinion of the court, Somerville, J., said: ‘*The 
testimony shows that he had permanently aban- 
doned the wife, without sufficient excuse; that he 
was profligate and unfit for the discreet manage- 
ment of her property; that he wasted her income 
by consuming it for his own personal uses; and 
that he grossly disregarded his fiduciary duties in 
such manner as that if his conduct is not checked 
by the strong arm of a court of equity, it will prob- 
ably lead to the impoverishment of the complain- 
ant in very old age. Code, 1876, §§ 2728-29, 2717; 
Booz v. Booz, 36 Ala. 334; Sloan v. Frothingham, 
72 Ala. 589; 1 Perry on Trusts (3d ed.), § 275.” 
Karft v. Lohman, 8. C. Ala., December Term, 
1885-1886. 


27. VENDOR AND VENDEE.—Whether and when the 
title to an article is to pass from vendor to vendee 
is always a question of intention. The title will 
pass when the parties so agree, whatever the cir- 
eumstances. Circumstances stated showing an in- 
tention to pass title to a quantity of wheat and oats 
purchased and left in the premises of vendor, 
Levasseur v. Cary, 8. C. Me. March 22, 1886. N. 
Eng. Rep. Vol. 1, 893. 
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. . Specific Performance — Defect of 
Title—Executory Contract—Mistake — Unopened 





City Street.—A vendee who is without knowledge 
of a defect in title when an agreement is executed, 
is not compelled to accept a doubtful title, or one 
that will probably require a lawsuit to establish its 
validity. Where an executory agreement for the 
sale of land was made without the knowledge of 
the parties, that an unopened street had been lo- 
cated and laid down upon the city plans through a 
portion of the property, a bill for specific perform- 
ance to compel the execution of the contract will 
not lie. Appeal of People’s etc. Bank, 8. C. Penn. 
April 19, 1886. Alt. Rep. Vol. 3, 821. 


29. WATERS AND WATER-CouRSES—Dam—Grant 
of Easement— Rights of Remote Grantees—Right 
to Maintain Mill-Dam at Original Height—Right 
to Make Permanent.—Where the owner of an en- 
tire estate grants a part thereof, with certain 
water rights and privileges, to one, and afterwards 
grants the remainder of the estate to another, sub- 
ject thereto, the remote grantees of the former have . 
the same rights against the remote grantees of the 
latter as the original grantee of the water rights 
had against the original owner, or his immediate 
grartee, of the main estate. Where, in such case, 
the height of the dam is not specified in the grant, 
the efficient height of the dam to hold back the wa- 
ter, and furnish power equal to that which was 
rightfully appurtenant to the mill at the time of the 
original conveyances, is the measure of the right 
of the remote grantees; but the fact that the for- 
mer owners maintained such power by the use of 
‘flash-boards” does not prevent such grantee from 
using more simple and permanent means to reach 
the same result; and where an artificial channel 
has been washed around the dam, the right exists 
to extend it in such a manner as to close the chan- 
nel without injury to the other party. Lammott 
v. Ewers, S. C. Ind. May 11, 1886. N. E. Rep. Vol. 
6, 636. 


30. WiLL—Legacies—Failure of Asset s—Deficiencies 
how Borne—Annuities—Trust—Duty of Trustees 
in Investment of Trust Funds.—When the possi- 
bility of a failure of sufficient assets to meet the 
legacies named by a testator in his will has not been 
anticipated and specifically provided for him, the 
the presumption of intended equality prevails be- 
tween legatees, as well as equality in respect to the 
share to be borne in all deficiencies as assets. ln. 
case of such deficiency after the payment of debts, 
expenses, and specific legacies, the loss in the borne 
pro rata by those pecuniary legacies which are in 
their nature, general. Annuities stand upon the 
same footing as legacies, and both must abate pro- 
portionally. In the investment of trust funds, 
trustees are to conduct themselves faithfully, and 
in the exercise of a sound discretion, not with a 
view to speculation, but rather to the permanent 
disposition of the funds; considering the probable 
income, as well as the probable safety, of the capi- 
tal to be invested. Emery v. Bachelder, 8. C. Me. 
April 28, 1886. Atl. Rep. Vol. 3, 733. 
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QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
gke form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 





QUERIES. 


49. A., an implement dealer contracted with a man- 
ufacturer of implements that the company should fur- 
nish A. goods. The agreement was that A. was to sell 
goods, and when cash was paid the amount, less com- 
missions, was to be remitted to manufacturer of im- 
plements, and when goods were sold on time (which 
right A. had), the notes were to be sent to manufact- 
uring company with A.’s personal guaranty written on 
the back of notes, which in each instance A. did, but 
it turns out that some of the notes are not good. Now 
at the time of making the contract, A. gave security 
for the faithful performance. Now, as the principal 
has sent in all money and notes as per contract, can 
the fact that some of the notes are not paid, make the 
surety of A. liable when there is nothing in the con- 
tract that all notes should be paid, it only stipulating 
that all money received and notes taken should, ‘“‘less 
commission,” be sent into the house—the notes with 
A.’s personal guaranty on notes, which was done in all 
cases? Please answer and cite authorities, etc. 

C. P. JOHNSON. 

50. Please answer as soon as practicable through 
your Law JOURNAL, the following query in view of 
Kentucky laws. The charter of the town B., gives to 
the officers thereof the power to pass ordinances; re- 
quiring the property owners along the streets of said 
town to curb and pave the side-walks in front of their 
property. “The charter further provides that upon the 
failure of the property holder to so curb and pave, the 
town “‘may” have said curbing and paving done, and 
thereby obtain a lien for the cost of said pavement up- 
on the property in front of which said eurbing, etc., 
was erected. Query. If said town pass the ordinance 
aforesaid, directing A. B. & C. to curb and pave in 
front of their property, and C., living upon the same 
street with A. and B., but nearer to the out-skirts or 
limits of the town, in obedience to the ordinance, did 
curb and pave the side-walk in front of his property. 
Is C. entitled to a mandamus requiring the town to so 
curb and pave in front of the property of A. and B.? 
Give authorities. H. P. C. 

QUERIES ANSWERED. 

Query No. 26. [22 Cent. L. J. 261.) EQuiries 
AGAINST A COUNTY UNDER a Yorp CONTRACT.— 
Where material and work are furnished a county un- 
der contract, and is accepted, used, and enjoyed, and 
the contract is held unconstitutional and void, what 
are the equities against the county on account of the 
work and material furnished? H. 


Answer.—Your query is not very clear, but we as- 
sume that the contract was ultra vires; this may be 
true and yet the contract may not be illegal. When it 
is not within the scope of the powers of the corpora- 
tion to make or perform it under any circumstances or 
for any purpose, or if the contract was expressly pro- 
hibited by statute, the plea of ultra vires will be avail- 
able without performance by the other party. And 
this is especially true when the contract is made by the 
corporation in its public, as distinguished from its pri- 
vate, capacity. Miner’s Ditch Co. v. Zellerbach, 37 
Cal. 543; Cincinnati, etc. v. Rosenthal, 55 Ils. 85. But 
when the contract is within the general scope of the 
power for some purpose, though lacking in some for 





mality or condition, special facts may exist which will 
deprive the corporation of the defence of ultra vires; 
and this will generally occur where the contract has 
become executed by the other party and its benefits 
enjoyed by the corporation. Green’s Brice’s ultra 
vires. 42; Boone’s Corp. § 101. From the fact that the 
corporation has accepted, used and enjoyed the bene- 
fit of the execution of the contract, I conjecture that 
the claim will fall within this class and that plaintiff 
may recover on quantum meruit for that so accepted 
and used. S. A. 





Query No. 47. [22 Cent. L. J. 527.] A. makes a note 
to B., reading: “‘Three years after date, for value, I 
promise to pay, etc., with 8 per cent. interest per an- 
num.” Is the interest on the above due at the end of 
each year, so B. may sue for the same, or must he wait 
till the three years are up? Please cite authorities. 

G.& F. 


Answer.—Interest is a compensation for the use or 
detention of money. The right to it rests on agree- 
ment or damages given by law. In the case before us 
there is an express agreement. An express agreement 
to pay interest, will give a valid title to recover it, al- 
though the principle be not due at the time when the 
interest is made payable; Fake v. Eddy’s Ex’r, 15 
Wendell, 76; Stearns v. Brown, 1 Pick. 530; 1 Ameri- 
can Lead. Cases, 503; Hare v. Wallace, 4th ed. Butif 
nothing be said as to the time when the interest is to 
be paid, it will be payable at maturity of the note, and 
not annually; Cooper’s Admr. v. Wright, 3 Zabriskie, 
200. Where a note is payable at a future day with in- 
terest at a prescribed rate per annum, such interest 
does not become due or payable until the principal 
sum does, unless there is a special provision in the 
note or contract to that effect. Tanner v. Dundee 
Land Investment Co., U. S. C. Ct. (Oregon), 12 Fed. 
Rep. 646. Ep. C. Day, 

~ Cincinnati, O. 

Another Answer.—Such interest does not become 
due or payable until the principal sum does, unless 
there is a special provision in the note or contract to 
that effect. Hershey v. Heshey, 18 Ia. 24; Bahn v. 
Arndt, 9 Ia. 39; case in point, see Dundee Land In- 
vestment Co., U. S.C. C., D. Oregon, 9 Pac. C. L. J., 
706; 15 C. L. J. 158; Weekly Digest of Cases. 

. Rost. 8. Barr. 

Query No. 46. [22 C. L. J. 502.) Can B., the wife of 
A., hold the title acquired asagainst D., the purchaser 
of the undivided one-half under a warranty deed 
made by her and her husband, the husband being in- 
solvent since the conveyance? 


Answer.—The joinder of B. with her husband at the 
conveyance of this real estate to D., by a deed con- 
taining covenant of general warranty would not estop 
B. from subsequently acquiring with her own means 
a title to the same property, and asserting the same 
against D. Childs v. McChesney, 20 Iowa, 431; {O'Neil 
v. Vanderburg, 25 Towa, 105. Rost. 8. Barr, 

Adel, Ia. 








CORRESPONDENCE. 


MORE ADVICE GRATIS. 
To the Editor of the Central Law Journal: 


. 
In No. 22, vol. 22, under the head of advice gratis, 
you say to authors “never cite a case merely by volume 
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and page.” TIexperienced the value of this advice. 
Yesterday, I had occasion to refer to Gould on Waters, 
§ 104, note 4. The author cited Coolidge v. Williams, 
4 Mass. 440. I got down 4 Mass., turned to 440, and 
found nosuch case. I turned to the table of cases in 
the report and found it at 140. But what are we to do 
with an author who cites the case without book or 
page? Can you tell me where to find a case which an 
author cites without giving you the book or page either 
in note or table? I differ very much with Mr. Hamby 
as to omitting table of cases—it would be the next 
thing to omitting the index. S. W. WILLIAMS. 
Little Rock, Ark. 





To the Editor of the Central Laie Journal: 


In 21 Cent. L. J. 539,*the writer asked for a construc- 
tion of the so-called “‘vendor’s lien’? law of Arkansas. 
It has recently been judicially construed in Bridgeford 
& Co. v. Adams, 45 Ark. 136. The court held that the 
act did not give the vendor a continuous subsisting 
lien on the property for the purchase price, but only 
provides that the property shall not be exempt, that 
an assignee, who takes property not subject to re- 
demption, but to sell and distribute the proceeds 
among the assignor’s creditors, takes bona fide. He 
cannot hold it against the equity of a third party in the 
nature of a lien upon the property itself, but that it is 
beyond the reach of the assignor’s vendor for the pur- 
chase money. 

The court say (at page 148): “A case might arise in 
which the value of the article might be considerably 
in excess of the purposes of the trust, leaving a por- 
tion of its value to result to the assignor. How far 
the vendor in such case might be entitled to be heard 
in equity to claim this surplus against exemptions, or 
against general creditors is a question not now made, 
or important to be determined.” T. D.C. 











RECENT PUBLICATIONS. 


THE DOCTRINE OF PUBLIC POLICY, in the Law of 
Contract, Reduced to Rules. By Elisha Greenhood, 
ef the Boston Bar. “Public Policy is an Unruly 
Horse; ”’—Barrows, J. in Richardson vy. Mellish, 2 
Bing. 229. Chicago, Callahan & Company, 1886 
The subject of this work is a very important branch 

of the law of contracts, which has not heretofore re- 

ceived the attention it deserves. The authors of gen- 
eral works on contracts have not negiected it of course, 
but it is manifest that one who undertakes to treat 
thoroughly in one, two, or even three volumes, so 
broad a subject as the law of contracts, cannot, within 
such limits, exhaust each of the numerous subdivi- 
sions which go to make up that immense and all-per 
vading division of the law. From the necessity of the 
case, Many topics must be treated in very general 
terms, without an attempt to exhaust the subject, or 
even a pretence that it has been done. Hence there 
are special treatises on particular subdivisions of the 
law of contracts, but, rather singularly, there has as 
yet appeared in the United States, no work purporting 
to treat especially and exhaustively, the law relating 
to contracts, as affected or modified by the principles 
of public policy. The work under consideration pro- 
fesses to do this,and the result of Mr. Greenhood’s 
labors in this direction appears in a learned and very 
elaborate volume of nearly nine hundred pages. 

The author has adopted the system of reducing the 

law of the subject to rules, appending to each rule il- 

lustrative cases, fortifying his positions with extracts 





from the opinions of the courts, and citing numerous 
authorities. Now whether this mode of writing a text 
book is preferable to that of Blackstone, Kent, Story, 
and others, fathers in the law, to say nothing of Cooley, 
Bishop, Wharton, Freeman and other successful 
modern writers, is an open question which we are not 
now disposed to discuss. Nodoubt good books have 
been written on this plan, and may be again, but the 
practice is nevertheless experimental. It would be 
unfair to depreciate a work written upon this plan, 
merely because it is so written, but we are free to con- 
fess that the plan itself is not in our eyes a special re- 
commendation. 

In his preface, Mr. Greenhood anticipates and re- 
plies to a supposed objection that he has done works 
of superogation, and “traveled out of the record,” in- 
serting in his book matters, especially cases on fraudu- 
lent conveyances, which have no connection with the 
subject. He answers the charge, which he thus makes 
himself, by insisting that the matter so incorporated in 
his book, really belongs to the subject,and that if it does 
not, it is sound law at any rate and worthy of its place 
in the book One who defends himself on the ground 
that he has done more than his duty is in a strong po- 
sition. Wehave no desire to assail it, though we 
cannot see very distinctly how a fraudulent convey- 
ance affecting private rights only, can be said to be 
against public policy in any other sense than that in 
which all fraud and all sin is against public policy. 
However,if Mr. Greenhood,out of abundant caution or 
for any other reason,has incorporated in his book good 
sound law that does not belong to the subject, the fault 
is venial, and the work is not vitiated by the surplus- 
age. 

For the rest, the style in which the book is written 
is very good, the work seems to be carefully and elab- 
orately done. The division of the matter into “‘parts’’ 
and chapters is unexceptionable, and the whole book 
bears evidences of great labor and research. The pro- 
fession has long needed a good book on this subject 
and it is to be hoped that the work under consideration 
will supply the want. 





~ 


‘OPYRIGHT, ITS LAW AND ITS LITERATURE, being 
a summary ofthe principles and law of copyright 
with special reference to books; by R. R. Bowker, 
with a bibliography of literary property by Thorvald 
Solberg. New York, Office of the Publisher’s Weekly, 
London, Sampson Law, Marston, Searle and Riving- 
ton. 1886. 


This work is a brief but very interesting compilation 
of the law of copyright as it exists in England and the 
United States. Toit is appended, as indicated in the 
title page, a bibliography of literary property, being a 
catalogue of books and articles relating to property in 
books, copyright, general and international, and kind- 
red subjects. 

The principal part of the work is divided into eleven 
parts; the tirst, treating of the nature and origin of 
copyright; the second, of the early history of copy- 
right; the third, of the development of statutory copy- 
right in England; the fourth, of the history of copy- 
right inthe United States; fifth, what can be copy- 
righted; sixth, the ownership and duration of copy- 
right; seventh, the entry and protection of copyright; 
eighth, statutory copyright; ninth, international copy- 
right in Europe; tenth, the international copyright 
movement in America; eleventh, copyright progress— 
authors and publishers. Following this, is a sketch of 
the copyright law of the United States, and another of 
the law on that subject of England. There are direc- 
tions for securing copyrights, and the petition in favor 
of international copyright, presented to Congress, and 
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signed by most of the eminent literary personages in 
the United States; their signatures to the petition 
appearing in fac simile. This feature of the book is of 
much interest to the large class of persons who are in- 
terested in autographs, as well as all who are addicted 
to literary hero worship. 

The bibliography which forms nearly half the volume 
is manifestly the fruit of much industrious research. 

The work is of course intended to aid in the move- 
ment in favor of an international and reciprocal copy- 
right law for both England and the United States, 
which it is almost needless to say, would be a measure 
of sheer and simple justice to the authors of both 
countries. 








JETSAM AND FLOTSAM. 





Dean Swift, having preached an assize sermon in 
Ireland, was invited to dine with the judges, and, hav- 
ing in his sermon considered the uses and abuses of 
the law, he then pressed a little hard upon those coun- 
sellors who plead causes which they know in their 
consciences to be wrong. When dinner was over, and 
the wine began to circulate, a young barrister retorted 
upon the dean, and, after some fencing, the counsellor 
asked him: “If the devil were to die, might a parson 
not be found who for money would preach his funeral 
sermon?” “Yes, sir,” quickly replied Swift, ““I would 
gladly be the man, and I would then give the devil his 
due, as I have this day done his children.” 


“Tt is very odd,” saidjSergeant Channell to Thesiger, 
*‘that Tindall should have decided against me on that 
point of law, which seemed to me as plain as A. B. C.” 
“Yes,” replied Thesiger, ‘‘but of what use is it that it 
should have been as plain as A. B. C. to you if the 
judge was determined to be D. E. F. to it?” 


TREASURE TROVE.—Cases of treasure trove occur 
not unseldom nowadays. When a company wishes to 
dredge a bay in Jamaica to recover the treasure which 
sank with Port Royal, orto raise ships which tradi- 
tion says have foundered at the Falkland Islands, an 
application may perhaps be made for the sanction of 
the Treasury, which is accorded on a promise of some 
royalty, usually 10 per cent. on the amount recovered, 
being faithfully paid. And when, as sometimes hap- 
pens, gold or'silver coins are found and given up to 
the Treasury by their honest finder, he receives the 
full bullion value of his find and any part of the treas- 
ure which remains undisposed of after being offered 
the British Museum and other national collections. So 
great an offence was it in the olden days to conceal 
treasure trove that the penalty was death. It is now 
only a fine and imprisonment. It was once considered 
essential that the coroner should hold an inquest, and 
find a verdict that there was no owner of the treasure 
trove, before the King’s title arose. But since 1867, at 
any rate, this formality has not always been required. 
In that year Peter Toole and Joseph Ryan were dig- 
ging a sewer near Booterstown, co. Dublin. While 
working at a depth of two feet six inches below the 
surface,Toole’s pick struck an earthenware crock, and 
split it, whereupon some twenty-six silver coins, of 
the reigns of Elizabeth and Charles, and of the Com- 
monwealth, fell out, which Toole carried off, after- 
wards sharing the booty with Ryan. The latter turned 
“‘Queen’s evidence,”’ and Toole was convicted of steal- 
ing treasure trove.—London Law Times. 





FRENCH Laws.—The following ‘Warning to Travel- 
ers in France’ appears in the Gazette: ‘All persons 
travelling in France are hereby warned that, under 
the provisions of a recent French law, the following 
acts are made offences punishable by fine and impris- 
onment: Making sketches, drawings, or plans in the 
vicinity of a fortress or naval station, scaling palisades, 
entering military enclosures, and mounting earthworks 
or parapets, also the asking of any questions upon any 
points concerning the State defences.’ 


AN OLD-FASHIONED JUDGE.—Daniel Webster used 
sometimes to read the conclusion of a charge by Judge 
Dudley, a trader and a farmer, a manuscript copy of 
which Mr. Webster had for many years in his desk. 
It was atreat to hear him read itin pure and undefiled 
English,as it doubtless came ftom Judge Dudley’s lips: 

**You have heard, gentlemen of the jury, what has 
been said in this case by the lawyers, the rascals! but, 
no, I will not abuse them. It is their business to make 
a good cause for their clients, they are paid for it, and 
they have done in this case well enough; but you and 
I, gentlemen, have something else to consider. They 
talk of law. Why, gentlemen, it is not law that we 
want, but justice. They would govern us by the com- 
mon law of England. Trust me, gentlemen, common- 
sense is a much safer guard for us; the common-sense 
of Raymond, Epping, Exeter and other towns which 
have sent us here to try this case between two of our 
neighbors. A clear head and an honest heart are worth 
more than all the law of all the lawyers. There was 
one good thing said atthe bar. It was from one Shaks- 
peare, an English player, I believe. No matter; it is 
good enough to be in the bible. Itis this: Be just and 
fear not. It is our business to dojustice between the 
parties, not by any quirks of the law out of Coke or 
Blackstone, books that I have never read and never 
will, but by common-sense and by common honesty, 
as between man and man. Thatis our business and 
the curse of God is upon us if we neglect, or evade, or 
turn aside from it. And now, Mr. Sheriff, take out the 
jury, and you, Mr. Foreman, do not keep us waiting 
with idle talk, of which there has been too much al- 
ready about matters which have nothing to do with 
the merits of the case. Give us an honest verdict, of 
which, as plain common-sense men, you need not be 
ashamed?’ 


A physician once reproached a learned counsel with 
what Bentham would have called the ‘incoquoscibil- 
ity” of the technical terms of the law. ‘“‘Now for ex- 
ample,” said he, ‘‘I never could comprehend what you 
meant by ‘docking an entail.’ ‘*My dear woctor,” 
replied the counsel, “I don’t wonder at that, but I will 
soon explain. The definition of}the phrase is the do- 


ing of that to which your profession never consents;. 


suffering a recovery. 


A justice of the peace in Missaukee county, Mich., 
delivered the following charge to the jury in the trial 
of his first case: “Gentlemen of the jury, charging a 
jury is a new business to me, as this is my first case. 
You have heard all the evidence as well as myself, and 
you have also heard what the counsel for the plaintiff 
has told you. If you believe it, your verd&et will be 
for the plaintiff; but if, on the other hand, you believe 
what the counsel for the defendant has told you, your 
verdict will be for the defendant. Butif you are like 
me, and don’t believe what either of them has said, 
then I’ll be d———d if I know what you will do. 
Constable, take charge of the jury.” 


? 
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